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DESCRIPTION
Internal Security AgencyAgencj a Bezpieczehstwa W

Office for the Protection of the GovernmenB(i ur o Oc h ). BursyantRozas
change in the law in 2018, the title in Polishisno®t uz ba Ochr.ony

Anti-corruption Agency (Centralne Biuré\ntykorupcyjne
Komitet Obrony Demokracj{Committee for the Defense of Democracy)
European Commission

A monthly assembly commemorating the Smolensk plane crash on the16f
every month in central Warsaw

National Council of JudiciaryKr aj owa Rada) Sgdowni ctw

Citizens of the Republic of Poland, initially an informal group a€tivists
registered as an NGO in April 2017

National Radical Camp ©Qb6z NarodoweRadykalny)
Governing Law and Justice Party’(r awo i Spy awi edl i wo$
Lower chamber of the Polish Parliament

Women’' s St r i kneovementfggmed threughmuwi Potand in October
2016 in response to the proposal to introduce a near complete ban on abortions
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EXECUTIVE SUMMARY

“It is not clear how my case will end as these are the last
days of judicial independence in Poland.”

Ignacy (age 19), facing criminal charges for insulting a police officer during a protest on 1 March 2018, Warsaw

“It is very difficult to work in these conditions. | cannot
fight the whole system...l don’t know when, where and
from whom | will get a punch.”

Judge Czeszkiewicz, upheld the rights of peaceful protesters and was later subjected to disciplinary proceedings

Almost every week, people take to the streets in various towns and cities across Poland to protest. They
demonstrate against the government’'s ongoing attempts to
to challenge growing nationalism and xenophddy and to oppose threats to the environment.

Attending a protest in today’'s Poland, however
number of a lawyer and the willingness to face the consequences, which range from harassment, vesnal
physical assault, and police custody to the laying of fines or the application of criminal charges. Those who
participate in protests in Poland are frequently threatened with detention and prosecution, if not outright
violence at the hands of police bsecurity officers.

, requires

This report is a followup to the October 2017 Amnesty International repo®n the Streets to Defend Human
Rights It documents the state response to peaceful protest in Poland which continues to be marked by
ongoing harassment and posecution. It also documents the effect of legislation adopted in 2016 that
broadened the surveillance powers of Polish law enforcement agencies. A®sult, people do not know
when they are under surveillance or by whom, giving rise to a climate of untnty and fear.

Amnesty International has documented the following patterns of the increasingly shrinking space that raise
concerns over the rights to freedom of assembly and expression in Poland:

1 Crackdown on protest manifested by the use of force agatrdemonstrators, lack of accountability for
breaches of the human rights, and criminalization of peaceful protest;

1 Differential treatment of assemblies in law and practice;
1 Surveillance of activists;

1 Undermining the independence of judiciary that plays ammportant role in upholding the right to
freedom of assembly and expression.
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CRIMINALISATION OF PEACEFUL PROTEST

Participating in peaceful assemblies and taking collective action are important means for the public to
challenge governmental policies angractices with which they disagree, but also to fight injustice and
demand respect for human rights.

In past years, expressions of public solidarity that have sought to send a message of defiance to the

government have resulted in real change at criticgleriods in Poland, including with respect to the

independence of the judiciary in July 2017 and to women
highlights, there is an ongoing and growing number of prosecutions of individuals for exercising thentrtg

protest. The simple act of peacefully assembling to express collective dissent has landed hundreds of

protesters in police custody and in lengthy court proceedings in their attempts to defend themselves against

prosecution. These tactics can wear dawprotesters and have a chilling effect on others who may wish to

participate in demonstrations, but may instead think twice.

Agni eszka, a |l ocal activist with Women’'s Strike in the t
enduring criminal proceedings for months. On 19 December 2016, she attended a small protest at the

occasion of a visit of the Minister of Education from the governing Law and Justice Paftynieszkaand

another participant of the protest told Amnesty International thatgroup of strangers mingled with the

activists and two of them assaulted Agnieszk&he hit one of the men with her hatLater, she learned that

the two men were in fact plain clothes police officers. Subsequently, the police started an investigation

againg her for an attack on public officials. In December 2017, the prosecutor pressed charges against her

for “an interference with bodily integrity of a public o
authorities discontinued her complain(see the case in the section: Criminal charges against protesters).

Amnesty International has also documented cases where protesters prosecuted for their participation in
assemblies were first summoned as witnesses and then, subsequently, treated as ®cip. This practice
raises concern that in these cases the police rely on the lower protections afforded to witnesses in
comparison with suspected offenders in the criminal proceedings.

USE OF FORCE

This report documents cases of excessive use of force the police during protests and demonstrations. In
the majority of these cases, there was a lack of accountability for the police action, despite complaints filed
by the activists.

Julia, age 60, joined theCzarny Protes{Black Protest) on 3 October2016 n t he town of Poznan to
opposition to proposals to further restrict access to abortion in Poland. The participants spontaneously

decided to march towards the headquarters of the governing Law and Justice party. Once they reached the

location, thepolice used truncheons and pepper spray directly against protesters, many of them women,

ostentatiously in a response to an action of a small group of individuals who threw smoke grenades in the

direction of the Law and Justice premises. Julia was injuretliring the police intervention. The police

declined to assist her when she sought urgent medical treatment. The prosecutor later denied her complaint

against the human rights violations she suffered (see the case in the sectitdse of force.

DIFFERENTIAL TREATMENT OF ASSEMBLIES

Under Polish I aw “cyclical assemblies, organized by the
year, have priority over other assemblies notified in that location and at that time. This provision essentially
gives priority to one form of assembly over others and, in practice, has led to bans of numerous assemblies
in 2017 and 2018. For example, between April 2017 and March 2018, the governor of the Mazowian

province banned 36 assemblies in Warsaw. The reasgiven was that the banned assemblies were
announced in the same place or in the vicinity of
reflectedin the way thatlaw enforcement agencies police protests. This report presents cases where the
police have failed to act to halt harassment or violence from far right or nationalist groups when it has been
directed at counterprotesters. This type of policing appears deliberate, raising concern that state law
enforcement actors may favour prgovernmentand nationalist demonstrations over other types of

assemblies.

THREAT OF SURVEILLANCE

In parallel to tightening the laws affecting the exercise of the right to freedom of assembly, the government
has vastly enhanced the surveillancpowersof law enforcenent agencies in Poland. The 2016 amendment

to the Police Act introduced provision for secret surveillance, and did not include a requirement that such
surveillance take place in the context of a criminal investigation. These extended surveillance powetdcco

be used against those exercising their right to peaceful protest and expressing dissenting opinions in Poland.

cyclii
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After massive demonstrations in July 2017, when people in Poland defended the independence of the

judiciary on the streets, two activists leaed from the media that the police had had them under physical

surveillance for at least six days during the protests. The prosecutor rejected their complaint arguing that the

police did not breach the | aw andptbadtcahieonT m dhi sucaee
reflects a paradigmatic change in the use of surveillance against people for the lawful exercise of their

human rights, such as organizing peaceful protests.

THE UNDERMINING OF INDEPENDENCE OF THE COURTS AND RIGHT TO FREEDOM OF ASSEMBLY

To date, the courts in Poland havéargely upteld the right to freedom of assembly and expressipand have
ensured that the exercise of these rights is not penalized. However, pursuant to the 2017 reform that
effectively put the judiciary under pdlical control of the government, there are growing concerns in Poland
that activists, human rights defenders and others will lose one of the last pillars that guarantees protection
and respect of human rights: the independent courts. The link between exésing the rights to freedom of
assembly and expression and an independent judiciary is undeniable: the latter is necessary to ensure the
former, and the former is necessary to defend the latter.

This report includes cases of judges who have become targetfpolitical pressure, following 2017 reforms
of the judiciary. It documents increasing harassment, including threat of disciplinary proceedings against
judges who do not bow to political pressure.

The deteriorating situation with respect to thimdependence of the judiciary in Poland has been on the radar

of the European Commission (EC) since 2016. In July 2017, after the Polish parliament adopted various
amendments to | aws on the judiciary, the EGCflawoncl uded t h
in Poland”. As the government proceeded with the reforms
Article 7.1 of the European Union (EU) Treaty on 20 December 2017. This procedure, which may lead to EU

sanctions against Poland, reflects seriousoacern of the EU about the grave threat to a functioning

independent judiciary in the country.

This report presents evidence that the law on assemblies, heavgnded policing measures, resort to
prosecutions, and expanded surveillance capabilities, alongsi the adverse reform of the judiciary, threaten
the rights of anyone defending human rights, including civil society groups and activists; journalists,
including citizenrjournalists; and others who choose to take to the street to express their opinionse T
consequence is an ever shrinking space for critical voices and the defence of human rights in Poland.
People and groups expressing dissent or simply acting independently of the wisheshalse holdingpolitical
power are subjected to harassment and praesire.

Cases presented in this report dradrom researchconducted between October 2017 and May 2018During
the research, Amnesty International interviewed 25 protesters and human rights defenders, and observed
eight assemblies Amnesty International cormunicated in writing its concerns over the policing of protests
documented in this report with the policeln their replies to Amnesty International, the Deputy Chief of the
WarsawPolice as well as the Chief of the lice in the city ofP o z n saafed that the police used force only
against those protesters who were violent.

KEY RECOMMENDATIONS

Peaceful protest is a human right, not a crime. The authorities in Poland must recommit to protecting the
rights to freedom of assembly and expressipand to ensuring that the judiciary can adjudicate in a full, fair
and independent manner to ensure that those who exercise those rights are protected and those who violate
those rights are held to accountAmnesty Internationatherefore urges the authdties in Poland to:

1 Refrain from applying criminal sanctions to people who exercise their right to freedom of assembly by
participating in peaceful protests and demonstrations. Any pending criminal charges against peaceful
protesters should be dropped.

1 Avoid the use of force unless absolutely necessary in policing protests and demonstrations.

1 Ensure that any law or regulation that infringes on the right to peaceful assembly is amended or
repealed to ensure respect for the right to peaceful assemblyinace dance with Pol and’ s
international human rights commitments.

1 Explicitly recognize the legitimacy and contribution of all those defending human rights, to publicly
support their crucial work, and to create a safe and enabling environment in observandetoe
Declaration on Human Rights Defenders.
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1 Repeal any laws that have undermined the independence of the judiciary and to restore full respect
for the rule of law in Poland.
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1. BACKGROUND

1.1 CONTEXT: CRACKDOWN ON THE RIGHT TO PROTEST
IN POLAND

Engaginginpb | i ¢ affairs through debate and protest has been a
culture for decades. Pol and’s political and soci al |l ands
the 1960s student movements that demanded democracy, acadhic, cultural, and political freedom,

through the food and wage riots of workers in the 1978¢ o t h e SolidarByGnsvement that engaged in

the struggle over democratization and | abour rights and
political f ut 4ml893dbland witeessedolarge protests of workers against austerity p@sci

that came at significant expense to social and economic rightsthe 2000s were marked by increased
mobilization of tenants and housing rights defenders in
against housing evictions and for the rights of tenés.* In 2016, people in Poland took a page from that

history and started engaging in protests against government policies restricting human rights, including

women's rights and other issues.

The context for the newly emergent activism and mobilisation wdsfined by a series of decisions by the
governing Law and Justice Party, which came to power after the October 2015 parliamentary elections.
These decisions included a series of legislative proposals adversely affecting the rights to freedom of
peaceful sssembly and expression.

In December 2016, the Parliament adopted an amendment to the Law on Assemblies, which provided that

“cyclical demonstrations” had priority over any other as
entered into force n April 2017 and served as the basis for bans on any countassemblies in central
Warsaw occurring in the vicinity of theprg over nment al 8 The prakticecobblarhingraadl | i e s .

repressing peaceful assemblies in Poland signals a dangerous pattén the treatment of protests that
oppose government policies.

Further concerns over the right to freedom of assembly and expression have been raised by five UN Special
Rapporteurs in relation to a lafvspecifically tailored to address assemblies planned around the Conference

of the Parties to the United Nations Framework Convention on Climate Change (COP24), which is scheduled
to take place in the town of Katowice in December 2018The Special Rapportars were particularly critical

* https://www.nytimes.com/1970/12/20/archives/polandires-of-discontentscorch-gomulkaregime.html

2 Ost, D.Solidarity and the Politics of AntPolitics Temple University Press. (1990), p. 6

3 Ekiert, G and Kubik J. Rebellious Civil Society: Popular Protest and Democratic Consolidation in Poland H&@®3. Ann Arbor:
University of Michigan Presg1999)

“ For details seehttp://www.criticatacro/lefteast/ittakes-one-to-mobilize-one-polish-tenantsmovementas-an-example-of-a-mobilizing
organizationalstructure/

*The | ast “Smolensk assembly” was held on 10 April 2018 and there are no
https://www.salon24.pl/newsroom/857958, ostatni@6-miesiecznicaupamietniajacaofiary-katastrofysmolenskiej

% Law on the Organization of the Conference of the Parties to the United Nations Framework Convention on Climate Change.
http://orka.sejm.gov.pl/opinie8.nsf/nazwa/2120 u/$fili2120_u.pdf

" See the joint statement of the UN Special Rapporteurs from 23 April 2018:
http://www.ohchr.org/Documents/Issues/Opinion/Legislation/OL_POL_23.04pt8.
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over the enhanced surveillance powers that could be used against protesté@mnd the general ban on
spontaneous assemblies during the conference.

HARASSMENT OF ENVIRONMENTAL ACTIVISTS

Environmental activists in Poland havalready felt the heavy hand of the police in their effort to halt
illegal logging in Bialowieza forest between July and November 204 7Activists have reported the
excessive use of force and harassment from law enforcement officigisTwenty-eight activigs face
criminal proceedings for their participation in the protests against the loggitfgAnother 24 face charge:
for “trespass” allegedly committed durithg a |

At the same time that the government has sougho restrict freedom of assembly, it has also sought to put
unacceptable limits on freedom of expression. On 1 March 2018, an amendment to the Law on the Institute
of National Remembrance (INR) came into forc&. The law makes it a crime to publicly claim thaPoland

had any responsibility for or complicity in the Holocaust. It also introduced a civil offence that involves a

damageto“ t he reputation of the Republic of Poland” or the
to or di sr e sngtiritions ornétibnal gymbols,idespite the fact that such speech psotected
underPolard® s i nternational human rights obligations.

1.2 METHODOLOGY

The research for this report was conducted between October 2017 and May 2018. The cases documented
in the report originated between 2016 and 2018, and came to the attention of Amnesty International through
media monitoring, including online platforms; direct observation by our researchers of events at
demonstrations and assemblies in Poland; and firstand accounts from human rights defenders and

activists. The research also draws upon information on proceedings against the protesters provided by the
legal aid network of a grassroots group Obywatele RP. Amnesty International Poland also fielded observers,
who had been trained in impartial monitoring of assemblies, at some of the protests described in this report.

Amnesty International researchers interviewed 25 individuals who participated in demonstrations, their
lawyers, and witnesses to some of the events daoented in this report. One or more shorter interviews were
conducted subsequently to gather updates on any legal proceedings in individual cases documented in this
report. Descriptions of the cases in this report also drew on documentation made availabldmnesty
International, including indictments, judgments and complaints against the police filed by the protesters.

Amnesty International researchers observed four demonstrations during the course of the research for this
report and observers of Amnestinternational Poland observed six of them between October 2017 and May
2018.

The research into the concerns over the erosion in the independence of the judiciary, summarized in the
third chapter of this report Qudiciary under pressurg, is largely based a an analysis of legislation, in
particular amendments to laws adopted by the Polish Parliament in July and December 2017. Several
reports by independent experts, intergovernmental organizations, and national professional bodies

including reports bytheCounci | of Europe’s Venice Commission; the EU’

opinions from Pol an dlusstia-Ardosned theagsdareh Supréme Caud dpesions
have also been referenced. Researchers also interviewed seven currently sitiirdges from different courts
in Poland; and interviewed the Dean of the Warsaw Bar Association.

8 Under the law, law enforcement authorities are empowered to collect, obtain, process and use personal electronic and digtal without

necessary safeguards, and consequently unduly restrict the right to privadhe joint statement of the UN Speial Rapporteurs from 23

April 2018.

9 Art.22 of the Law on the Organization of the Conference of the Parties to the United Nations Framework Convention on CliDhatege.
http://orka.sejm.gov.pl/opinie8.nsf/nazwa/2120 u/$file/2120 u.pdf

19 The European Court of Justice ruled in April 2018 that the logging was unlawfuttp://www.dw.com/en/polaneviolatedeu-law-by-
loggingin-ancientforestrules-europeancourt-of-justice/a43416062

“Amnesty International, “Poland: Concerns over the20lrse of force against
https://www.amnesty.org/download/Documents/EUR3773442017ENGLISH.pldfterviews with Amnesty International on 20 October 2017

and 31 January 2018 in Warsaw.

2 Under Art.193 and 217 of the Criminal Code (trespassing).

3 Art 193 of the Criminal Code

“The “Remembrance L ahtigs://wwi.om24.

zycie,818841.html
5 Punishable with a fine or imprisonment for up tathree years.
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Amnesty International communicated in writing its concerns over the policing of protests documented in this
report with the police!® The Deputy Chief of theNational Police responded to the concerns on individual
casesdocumentedin this report on 5 June 2018 In the letter he denied the allegations of physical
surveillance of activistsin relation to the allegationsn this reportof excessive use of forcagainst

protesters, he Deputy Chief of the Warsawolice and the Chief of the Rlice in the city ofP o z A &aih

stated that the police used force only against those protesters who were violent.

Protesters featured in this report are referred to by thaieal first name with the exception of a small number
of individuals who preferred to remain anonymous for fear of potential negative consequences to their
personal and professional lives. The names of protesters who lodged formal complaints against tiie@ are
noted in full with their informed consent.

®l'n 2018: 5 and 18 April to the Warsaw Police; 20 and 22017AYr i |
November to the Warsaw Police.

" Letter on file with Amnesty International.

8 etter from 7 May 2018on file with Amnedy International.
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2. CRACKDOWN ON
PROTEST

The right to peaceful assembly has been under assault in Poland for the last few years, and the targeting of
human rights defenders and activists continues to date. The Polish authorities have chipped away at the
right to the freedoms of assembly and expssion through executive decisions, legislative changes and
heavyhanded policing operations. Despite such measures, people in Poland who oppose governmental
measures thatviolatehuman rights, undermine the independence of the judiciary, and harm the
envionment, take to the streets to fight back.

Agnieszka, a 5tyear old activist from Warsaw, has said that she has not had a holiday since late 2015

because she spends all her annual leave time at protests, police stations, meetings with lawyers and in

court.’® Like hundreds of others, Agnieszka is facing several charges in relation to her peaceful participation

in anti-government or antiracist demonstrations. On 11 November 2017, together with 13 other women, she

mingled into the Independence March in Warsaw wher e many participants were call.i
Pol and”. The women carried a ba&Wer swiotwlke d* $thep bfaamsieirs m’
march. At first they were surprised. Then they started kicking us, calling us names and eventually rgeth

us from the route. Ilt'"s not that we wanted to stop or bl
message and | e a v?eSevVeralofahe domargsofieredsiigukiea as there were no police

present to protect them. On 5 December 2017, th police informed Amnesty International in a letter that the

police operations on 11 November were carried out “adequ

law?? In February 2018, the women learned that the police had opened an investigatiagainst 13 of them
for interference with a lawful assembl$? The women had been charged under Art.5282 of the Code of
Minor Offences.

Amnesty International has repeatedly expressed concern that the use of provisions of the Code of Minor
Offences and Crimmal Code against persons exercising their right to freedom of peaceful assembly and
expression is disproportionate and unnecessary under international human rights Fw.

The numbers of people affeted are telling. As of March2018, the legal aid team of agrassroots activist
group Obywatele RP reported 549 cases against protesters in the preparatory stage of prosecution under
the Code of Minor Offences; and 62 court orders to pay a fitteénvolving 262 persons’’ In addition, there
were a number of prosecubns under the Criminal Code. At the time of writing, there were at least 36 cases

 Interview with Amnesty International, 3 February 2018, Warsaw.

®See the video about the 14 women with the “Stop fascism” banner:
https://www.facebook.conDbywateleRP.org/videos/732670540267720/

2 Phone interview with Amnesty International, 14 November 2017.

2 The letter is on file with Amnesty International.

% Interview with Amnesty International, 3 February 2018, Warsaw.

2 See for example: Amnesty Inteational. Poland: On the Streets to Defend Human Rights. October 2017 (Index: EUR 37/7147/2017)
https://www.amnesty.org/download/Documents/EUR3771472017ENGLISH.PDF

% One ofthe main groups of protesters, as of April 2017 a registered charity that also provides legal aid to those facing prosecfdidheir
participation in protests and demonstrations.

2 Fast track orders to be issued without a trial. The protestecsntested these orders and opted to stand full trials in these cases.

27 For statistics on the prosecutions of protesters selttps://obywatelerporg/wp-content/uploads/2018/04/RaporObyPomoeZbiorczy-do-
2018-03-31.pdf. A significant increasein the number of prosecutions undethe Code of Minor offencesvas reported bythe District Court

in WarszawaS r 6 d miirettée pastetwo yearsFor example while there were zero cases of prosecutions for breaches of the law in relation
to assemblies in 2016 (Article 52.2 and 52.3 of the Code of Minor Offences), thember has reached 632 in 2017
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against protesters in a preparatory stage and five cases against nine persons at the trial sta@eich fines
and prosecutions- in addition to heavyhanded police practicesas documented below not only infringe on
the right to freedom of peaceful assembly but they further threaten to have a chilling effect on people who
might think twice before exercising their right to protest. In a meeting with Amnesty International dhApril
2018, representatives of the national police expressed a commitment to improve their practice.

THE INTERNATIONAL STANDARDS

The right to freedom of peaceful assembly, together with the rights to freedom of association and
freedom of expressionare enshrined in human rights treaties to which Poland is a party. Those treati
include the International Covenant on Civil and Political Rightsthe European Convention for the
Protection of Human Rights and Fundamental Freedon®,and the Charter of Fmdamental Rights of
the European Union3t The full enjoyment of these rights is further articulated in the UN Declaration o
Human Rights Defender® and the Council of Europe Declaration on Human Rights Defendé&¥sas a
precondition for creating a space iwhich individuals and groups can safely and freely protect and
promote all human rights.

Poland has an obligation to respect, protect and fulfil these rights and to ensure that their own agent
including the police or other security forces, do not viokathem. Under international law, no restriction:
should be imposed on these rights other than those that are based on a clear and accessible law an
are demonstrably necessary and proportionate for a legitimate purpose. Poland is also obliged to pr
the exercise of these rights against interference by third parties, including other members of the pub
who might bring harm to protesters. In addition, states also havepasitiveobligation to facilitate the

exercise of the right to freedom of peaceful assembi{The right to freedom of peaceful assembly and
participation in such assemblies ®are also pr:

2.1 USE OF FORCE

In April 2018, after several rgquests under the Freedom of Access to Information Act, a Polish NGO, Helsinki

Foundation for Human Rights HFHR)pu bl i shed a report that had been prepar e

Interior in December 2015** The Mi ni stry’ s r epor seswheretheipdieediseda n anal ysi s

arbitrary and/or excessive force and outlined recommendations on how to address the problem. Drawing on

interviews and observation of police operations across the country, the redorind that 45 per cent of

police officers had vitnessed situations where their colleagues used unnecessary fofééAs many as 87 per

cent of police officers believed it was their duty to
i nterventi on s p # Aninest Interoatidnal lasfdocanemtetd casds &nd allegations of

excessive use of force by the police during protests and demonstrations. These cases raise a number of

concerns over the arbitrary and/or excessive use of force against protesters, and the lack of accountability for

police action.

POZNAN, OCTOBER 2016: USE OF FORCE AGAINST PROTESTERS

0

us

On 3 October 2016, in the city of PoznanCzamnyPwtestern Pol a

(Black Protest) in opposition to proposals that would have resulted in a neatal ban on abortions®® It was

the first time she had participated in a protest since the 1980s when she was part of the Solidarity

movement . “I |l eft the office at about 5pm and told my
announced it wa finished but the protest continued as a spontaneous assembly that slowly marched

towards the headquarters of the [governing] Law and Justice party (PiS). There were women of all ages, from

2 See note27, p. 10 of https://obywatelerp.org/wgcontent/uploads/2018/04/RaporObyPomoeZbiorczydo-2018-03-31.pdf

2 Article 21; see also Article 25.

0 Article 11.

3 Article 12.

32 UN Declaration on theRights and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally
Recognized Human Rights and Fundamental Freedomagopted by General Assembly resolution 53/144 of 9 December 1998,
http://www.ohchr.org/EN/Professiaainterest/Pages/RightAndResponsibility.aspx

3 Declaration of the Committee of Ministersn Council of Europe action to improve the protection of human rights defenders and promote
their activities, adopted in 2008 https://search.coe.int/cm/Pages/result_etails.aspx?0bjectiD=09000016805d3e52

3 Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association

% Art. 57

®*Ustawa z dnia 6 wrzeénia 2001 r. o dostepie do informacji publicznej,

37 Ministry of Interior.Report on police violence2015, p. 5: https://oko.press/images/2018/04/RapoiMSWiApolicja.pdf
3 Report on police violence2015, p. 7
3 For more details seehttps://www.amnesty.org/en/latest/news/2016/09/dangerousbackward-step-for-womenand-girls-in-poland/

THE POWER OF ‘THE STREET’
PROTECTING THE RIGHT TO PEACEFUL PROTEST IN POLAND

Amnesty International 13

bo

D z


https://obywatelerp.org/wp-content/uploads/2018/04/Raport-ObyPomoc-Zbiorczy-do-2018-03-31.pdf
https://oko.press/images/2018/04/Raport-MSWiA-policja.pdf
https://www.amnesty.org/en/latest/news/2016/09/a-dangerous-backward-step-for-women-and-girls-in-poland/

16 to 70, most |4 Tedsiors feghtehediwhen théravd grogressed closer to the PiS
headquarters and the police surrounded the building from both sides at the front line.

Julia told Amnesty International that the police were standing in three lines equipped with helmets, shields
and truncheons. At thatpoint a lot of people from the front of the march had left and Julia was suddenly
facing the police.A group of women sat on the ground between the police and the rest of the crowd. Julia
saw a group of eight men dressed in black who started to throw smofgeenades. The police responded by
moving towards the women sitting on the ground and removed them by force from the street to the
pavement. After that, Julia noticed the police took someone to a police van. At that point, there were a lot of
police officers around, some of them with police dogs.

®Hs edks khjd "m nodqgq shnm “f > hmrs rdghntr bghlhm kr- H
pavement and wanted to intervene but that is the last thing | remember. | lost consciousness and when |

reg hmdc hs+ H v r kxhmf hm ° otcckd- Rnldnmd v r rhsshmf
ad - Sgdm H e hmsdc " f hm- Sgd mdws sghmf H qdldladqg+ H
was hit by two police officers on my head. Tlyetried to help me stand on my feet but | fainted several times.

Then we saw a group of police officers standing next to the police van and calling an ambulance, which took

several policemen to the hospital. One of the young women told them | was beaterpblice and needed to

go to the hospital, too. The police officer advised that | should make my own arrangements. When | got to

the hospital, | felt a sharp pain in my lower back as | walked. The scans of my head proved that | was beaten
andlhadalsosond rtgqe bd vntricr nm I x rjtkk-"

Due to her injuries, Julia was on a sick leave for four days. On October 6, 2016, she filed a formal complaint
against the police in person. A police officer on d
not done anything wrong to be treated |ike that by t
with the prosecutor.

uty a
he po

This case raises serious concerns over breaches of Pol an
in relation to theuse of force. The overarching principle set out in international law and standards is that law

enforcement officials should seek to avoid resorting to force, and any use of force by police during public
assemblies shoul d be ex oferpeménpoffidals maykse fotcdomly wherrseictly “ | aw e
necessary and to the extent r e d?ifapesahsufferginjutiesduringer f or manc e
the use of force, the police must ensure that assistance and medical aid are rendered at d#liest possible

moment to anyone injured or affected® Even in instances where demonstrators act in a violent way, police

must use only the minimum force necessary to contain the situation and-establish public order. In doing

so, they must differentite between those who are acting violently and those who are not. If only a minority of

demonstrators act violently, it contravenes the principles of proportionality and minimum use of force if the

police use force against the broader group of demonstrasoiNor is it permitted to disperse a demonstration

simply because some protesters are committing acts of violence. In such instances, any police action should

be directed towards the particular individuals involved in violent acts.

The District Prosecutoi n P o&tnaarne Mi ast o c¢cl osed the proceedings in Jul
in January 2017 on the basis that the assault on her was not visible on the videos from the protesthe

prosecutor also noted that there is no evidence onthevideosaa f i r mi ng Jul i a’s participatio
demonstration. Finally, the prosecutor stated that while one of the witnesses whose name Julia provided lives

abroad, the other witness “failed to des*tribe the police

Allegatbns of unnecessary and excessive use of force in this case should be adequately addressed by the
Ministry of Interior as it follows up on its own 2015 report, which noted that an unacceptably high number of
police officers engage in such unlawful conduct.

WARSAW: REPORTS OF ABUSE AGAINST PROTESTERS IN POLICE VANS

Amnesty International interviewed several protesters who have alleged excessive use of force by the police
against them in 2017 and 2018.

An incident of alleged physical abuse of a protester kaypolice officer was reported on 1 March 2018 in
Warsaw. An activist named Rafal, a university lecturer in physics, participated in a blockade of a nationalist

4 Acronym for Polish: PrawoS pr awi ed !l i wo $ ¢

“I'nterview with Amnesty International, 13 April 2018, Poznan.
“2 UN Code of Conduct for Law Enforcement Officialarticle 3.
http://www.ohchr.org/EN/Professionalinterest/Pages/LawEnforcementOfficials.aspx

“ UN Basic Principles on the $e of Force and Firearms by Lanforcement Officials, Basic Principle 5.

4 OSCE Guidelines on Freedom of Peaceful Assembly, para. 167.

4 For details about the complaint of another protester, see belo@ny m> $9 Bghl hm>  khyhmf sgd ognsdrs
46 Decision of proseutor to close the complaint from 26 January 2017 on file with Amnesty International.
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march. The participants of the rally marched with lit torches and pf@/orld War Il falanga symals of the

Nati onal Radi cal Camp. They also carried various banners
So | d " AgRafal tried to climb through the police barriers around the march, he was apprehended by

the police.

®Sgdx sggdv | d s nffecsme,dherf dgaggedmee into g police \mmn where | was punched in
sgd e bd rdudg k shldr- Sgdm sgd onkhbd neehbdqg hmrsqtbs
sqgd s ° cdedmbdkdrr odgrnm khjd sighowtheyhaverbeentsegtidg | nl dms H
"bshuhrsr eqnl “~msfie rbhrs fgntor eng xd qgr -

Police intervention against Rafal on 1 March 2018 in Warsaw ©Marta Bogdanowicz

On 2 March 2018, the police initiated proceedings against Rafal for insulting a police offieard damaging
his jacket® The Deputy Chiefof Warsaw Policavrote in a letter to Amnesty International that Rafal attacked
the police officer with his elbow? Rafal filed a complaint againsthe police officer for abusing his powers
and destruction of progerty.

On 27 April 2018, the police used force to remove protesters who attempted to block the arrival of the 15
newyappointed judges of the National Councisdebetowv: t he Judi ci
Judiciary under pressuré.5! The praesters opposed the meeting because they believed that the new

members were elected by parliament under political press
“reform” of the judiciary. Amnesty | nter naitckednal and ot h
such reforms as undermining the independence of the judiciary and eroding the rule of law in Polaid.

47 A group that is considered responsible for committing a number of atrocities against civilians in the first decade afterld War Il See

images from the march, for eample: https://www.fakt.pl/wydarzenia/polityka/narodowgzien-pamieci-zolnierzywykletychmarsze-i-
przepychankiw-warszawie/vke830rnor
https://www.facebook.com/media/set/?set=ms.c.eJw9jskIwAAMwzY quePsv1hpjj6 FBTKcXRPgKA~%3BUg~_YqJyliXoZBQ9Rvd~%3B78IDg
~%3BxrdIpWbQsnn7KstSzYbzZ7fbdfr593P617P5U~%3BUCIT8nGw—~

.bps.a.851537151695762.1073741873.559447160904764&type=1

“¢ Phone interviewwith Amnesty International, 2 March 2018.

“ Art. 22681 and Art. 2888l of the Criminal Code.

0 Letter from 5 June 2018 on file with Amnesty International.

51 https://oko.press/studenciprotestowaliprzeciwkoupolitycznioneikrajowejradzie-sadownictwapolicja-zareagowaleostro-szarpaltich-
ciagnelipo-ziemi/

2See Amnesty I nternational’' s Q& Attps/wwv.dmaeestg.digien/latesgnevisi201H0B/paodandd ' s j udi ci ar y:
independenceof-the-judiciary-and-the-right-to-fair-trial-at-risk/ see also the Opinion of the Venice Commission, 11 December 2017:
http://www.venice.coe.int/webforms/documents/default.aspx?pdffileDL-AD(2017)031-e
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https://www.fakt.pl/wydarzenia/polityka/narodowy-dzien-pamieci-zolnierzy-wykletych-marsze-i-przepychanki-w-warszawie/vke830n
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https://www.facebook.com/media/set/?set=ms.c.eJw9jskJwAAMwzYquePsv1hpjj6FBTKcXRPgKA~%3BUg~_YqJyliXoZBQ9Rvd~%3B78lDg~%3BxrdlpWbQsnn7KstSzYbzZ7fbdfr593P617P5U~%3BUCrT8nGw~-~-.bps.a.851537151695762.1073741873.559447160904764&type=1
https://www.facebook.com/media/set/?set=ms.c.eJw9jskJwAAMwzYquePsv1hpjj6FBTKcXRPgKA~%3BUg~_YqJyliXoZBQ9Rvd~%3B78lDg~%3BxrdlpWbQsnn7KstSzYbzZ7fbdfr593P617P5U~%3BUCrT8nGw~-~-.bps.a.851537151695762.1073741873.559447160904764&type=1
https://www.amnesty.org/en/latest/news/2017/08/poland-independence-of-the-judiciary-and-the-right-to-fair-trial-at-risk/
https://www.amnesty.org/en/latest/news/2017/08/poland-independence-of-the-judiciary-and-the-right-to-fair-trial-at-risk/

“The police intervened against wus straight away without
said one of the protesters, Tomek? Another protester, Anna, reported that the police handcuffed her and at

least three others in a police van where they were held for over 1.5 hours without receiving any information

about what protocol governed their detentiotf.® Onc e we we e\wvan],faifemala polre dfficec

knelt on my ribs while she handcuffed me.” As a result
sprain and tearing of joints and ligaments at wrist and hand lev@IThe recovery from these injuries took a

full week. At the time of writing, she was in the process of filing a complaint against the police with the

prosecutor.

Anna with injured arm after the protest on 27 April 2018 in Warsaw. The sticker on her plaster says: “Police did this do me”. ©JohnBob & Sophie art

ADAM, AUGUST 2017

During a protest against a nationalist group National Radical Camp (Ob6z Naroddrazlykalny,
hereafter ONR) rally on the anniversary of the Warsaw Uprising on 1 August 2017, Adam was walkir
with a small group of protesters o pavement parallel with the route of the fatight rally. He and other:
were holding banners saying “ONR are success:
one point, the police stopped Adam’ s adgisedanghera |
protester, Danuta3® to request the ID of the police officet? As Adam continued talking to Danuta, the
police officer reportedly responded by punching him in his stomach and pushing him. Adam told the
police officer that he had behaved Ike a gestapo”. Adam told Amnesty International that after that, th
police officer grabbed him by his backpack and -Ehirt, and forcibly tossed him to the ground. The
police officer requested to see Adam's ID, but refused to show his. He also said if Adeomtinued to
decline to present his ID, he would take him to the police station and press charges for calling him "¢
gestapo". Subsequently, an officer took Adam inside a police van and handcuffed him. At the police
station, Adam was first tested for ald¢wl, strip-searched and body cavity searched while squatting
naked.

% Phone interview with Amnesty International, 30 April 2018.

54 Secure communication with Amnesty International, 30 April 2018.

% Medical examination report, 27 April 2018, on file with Amnesty International.

% Danuta: see her case ilAmnesty Internationakeport On the Streets to Defend Human Right©ctober 2017
5" Interview with Amnesty International, 19 October 2018, Warsaw.
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The court ruled on 22 January 2018 that the arrest was lawful and justified, but irregufdrThe court
held that the police conduct was due to the fact that Adam was suspected of the ofte of insulting a
police officerby calling him a "gestapo®® It also held that even if Adam did this in a response to the
action of the police officer, it did not excuse the unlawfulness of his action. Furthermore, it stated tha
the police had the right to check Adamuty. | D
According to the assessment of the court, the police officer was not under an obligation to show his |
Adam ®° The court found irregularities during the arrest. It held that the force used against him during
the arrest was not appropriate asther was not hing in Adam’ s behay
force.

The criminal proceedings against Adam for an insult against the police officer by calling am gestapo
A were pending in District Court Warszaw& r 6 d mi etl$e tirneeof waiting

POLICE ACCOUNTABILITY AND THE RIGHT TO REMEDY

All state actors, including law enforcement officials, must be held accountable whenever the exercise of their

powers results in the vi ¢lAecordingtothe UN Basicfenciges orthedJseh u man r i gh
of Force and Firearms, “[g]lovernments shall ensure that
enforcement officials is puni s Hetectedpersonsenust bmentited of f ence
to complain about any allege unlawful use of force and to be involved in and informed about the

investigation proceedings. In the context of protests in Poland, Amnesty International has documented a

large number of complaints against the police for arbitrary deprivation of libealyd a number of cases when

excessive use of force has been reported. While in the cases of deprivation of liberty of the protesters the

courts repeatedly identified irregularitie® the complaints involving the use of force against protesters are

often discontinued by the prosecutors.

In their researchinvolving lawyers representing individuals (not protesters specifically) who have lodged
complaints against the policethe Helsinki Foundation for Human Rights found thahere were 538
complaints against the police for Hireatment in 2016. Out of these, 387 cases were referred to the
prosecutor or to the court for further proceeding®. Overall, since 2013, the number of complaints against
the police in Poland have beerconsistently over 500 per yeaf®

Amnesty International notes that police officers in Poland often do not wear identification numbers or other
identifiers. Such practice is against international human rights standards and makes it extremely difficult for
victims of police abuse to file a complaint against a specific officer.

2.2 CRIMINAL CHARGES AGAINST PROTESTERS

Amnesty I nternational has documented several cases in Wa
have pressed charges against protesters for atleged physical attack on a police officer. In all of these
cases, the protesters involved have denied any wuse of fo

detailed below, the charges against some of the protesters were brought only after theg fiheir complaints
against the police with the prosecutor. Amnesty International is concerned that the authorities may be
applying criminal charges after the fact as punishment for protesters who file a formal complaint against the
police for abuses theysuffered when attempting to exercise their right to peaceful assembly.

POZNAN: CRIMINALIZING PROTESTERS

On 26 March 2018, Gosia, Joanna and four other activists attended the first hearing in their trial at the District
Court Pozn af®Tiey famd eharhbs af antattempted violent act against property committed in a

% Decision of the District Court on file with Amnesty International.

% Art. 22681 of the Criminal Code: Insulof public official on duty.

% Under Polish law, police officers are not under obligation to show their ID card but are obliged to indicate their name amkyand state
legal basis of their action.

© See for instance the Opinion of the Commissioner foukhan Rights of the Council of Europe, CommD{2009)4; see also: UNODC
Handbook on Police Accountability, Oversight and Integrity, Vienna, 2011.

%2 Basic Principle 7

% See the case of the complaints of protesters from 11 November 2017 in Warsaw describethim sectionDifferential treatment of
protesters.

% Helsinki Foundation for Human RightsSummary of the findings of the survey2018, Figure 4: http://www.hfhr.pl/wp-
content/uploads/2018/04/Wynikibadaniawsrod-adwokatow. pdf

%594 in 2013; 550 in 2014; 571 in 2015 according to Helsinki Foundation for Human Rights.

% http://poznan.wyborcza.pl/poznan/7,36001,23187571,prokuratur@skarzauczestnikowczarnegoprotestu-najciekawszy.html
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group” Joanna faces additional charges of unlawful interference by violence or a threat thereof against an official
on duty 58 and Gosia is further charged with an attack on a publicfofi ci al on duty B% “kicking and

The case dates back to 3 October 2016 when they took part in the Black Protest against the proposal for a
restrictive law that would have banned virtually all abortions. The protest turned into a spontaneous mévatard

the office of the governing Law and Justice Party. Once the rally got there, the situation escalated. Videos from the
protest captured a small group of individuals dressed in black throwing smoke grenades toward the PiS
headquarters. The police respnded with force, including discharging pepper spray directly at the protesters and
beatings with truncheons. During the police action, Gosia and two other protesters were arrested.

“Everybody was wearing bl ack t hgave meswaterprdoftjacketdtiwvased heavi |y
neon orange, so | stuck out. At the time the police inter\
hol di ng a BAeshalleot besavantsnNgither at home, noratwdrk?! , Gosi aAmngstyl ai ned t o
International’® After a few minutes, the police surrounded the protesters holding the banner and took Gosia by

force to one of the police vans.

Joanna was holding the banner together with Gosia. She told Amnesty International that at some pgotiee
officer pushed her so hard that she fell to the ground. When she got up, she saw the police taking Gosia away.

“She seemed to be injured. | tried to talk to the closest
police officer tried to dedin me as well. The situation was very tense, especially after the police used pepper spray

against the demonstrators.. | saw a | ot of injured people.
h o u r! AstHe police vans, with Gosia and anotherotester inside’? were about the leave the site, some of the

demonstrators attempted to block them. “1 was standing in
resisting the departure of the police van but we were peac
Thepol ice | ater stated that they had arrested “the three mc

with the offence of an attack on a public official on duff?. At about 7pm, the police van with the protesters arrived

at the police station wherettey were tested for alcohol consumption, strpearched, fingerprinted, photographed

for mugshots, and had their clothes tested for the presenct
night at the police station in a detention cell. They ledl three of us out after more than 23 hours. The only

explanation we were given was that we were suspected of an attack on a police officer. The police did not allow us

to call our | awyer."”

The police deny allegations of any unnecessary or excessive o$éorce. In a letter to Amnesty International dated

on 7 May 2018, the chief of Poznan police stated that on
protesters “who attacked the police ofdstithosepesglewhoHe al so cl
attempted to prevent the officers from performing their duti€s.

On 7 October 2016, Joanna filed a complaint against the police alleging abuse of power and unlawful use of

force.® Later she learned that she had been charged in relatida her participation in the Black Protest on 3

October 2016. “In the course of the investigation, the prc
university, about the proceedings against me. She asked me a number of personal questions and estpd to

know who | lived with. | mentioned my partner, Pawel. Two weeks later, Pawel who also attend the protest,

received a notification that the rosecutor opened an i nve

In February 2018, the Di sstconiplaint onRhe basieticatheraltegatioesiwere t ed Joann
unfounded and that the police acted proportionately in the situatiofi.In her decision, the prosecutor also

argued that the protesters had partici patwenttodsite an “ill eg
where she was “at risk”. The prosecutor also highlighted

57 Art. 25481 of the Criminal Code.

% Art. 22481 of the Criminal Code

% The other three activists are charged with an attempted violent act against a property committed in a group urer25481 of the

Criminal Code, two of them are in addition to that also chargedth a crime of an attack on public official on duty undeArt. 22281 of the
Criminal Code.

“1In Polish:" Wy mawi amy stuzbeg w domu i w pracy

™ Interview with Amnesty International, 13 April 2018 o z n a h

2 The third protester was taken in a separate police van about 40 minutes later when the situation calmed dd#mail communication with
Gosia, 14 May 2018.

s Under Art. 22281 of the Criminal Code. Information about the police action and classification of the offence is taken from the decision of
the District Prosecutor inP 0 z n-&tare Miasto from 19 April 20170 discontinue the proceedings in the complaint against the police
intervention against the protesters.

" Letter from the Chief of the® o z npalide is on file with Amnesty International.

> Art. 23181 and 21781of the Criminal Code.

s pawel is now one of th six activists facing trial. He is charged with the crime of an attempted violent act against property committed in a
groupunder Art. 25481 of the Criminal Code. I ndict ment StagbWiastomt si x proteste
6 November 2017 on file with Amnesty International.

" The decision of the District Prosecutor if? 0 z nSgare Miasto, 19 February 2018, p. 11, on file with Amnesty International.
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Federation in Poznan, a gr oup 7 Evhnahoughatheposegutorsadntitted “ pr ov o k e
that the police used pepperspray against the protesters, she dismissed the allegation that the police used

excessive force. The prosecutor concluded that the use o
was | awf ul and necessary fo? the “protection of I|ife and

Such a position is at odds with international human rights standards. Chemical irritants are by their very
nature likely to have an indiscriminate effect, with a high probability of affecting not only those protesters
who engage in violence but also bystamals and peaceful protesters. In order to comply with the principles of
necessity and proportionality, chemical irritants may be used only in situations of generalized violence in
order to disperse a crowd or when the level of violence has reached such aytee that law enforcement
officials cannot contain the threat of further violence by directly and specifically targeting individual
perpetrators® They may only be used when people have the ability to disperse, not in confined spaces or in
areas where exi are blocked or restricted. Clearly audible warnings must be issued prior to their use and
people must be allowed sufficient time to leave the area. Any generalized use, which affects peaceful
protesters or bystanders is likely to be disproportionate.

The manner in which the chemical irritants were used by the police during the protest on 3 October 2016 in

Poznan raises seri ous c oavideace available Ate patiae dsednthe pepper spriye vi de o
directly against individuals assembled ifront of the premises of the Law and Justice par.Such use of

pepper spray is at odds with international standards and guidelines on the use of force. In several cases, the

European Court of Human Rights has concluded that spraying pepper directly i ot est er s’ f aces
amounted to a violation of the prohibition of torture and other-theatment®“ [ T] he use of ‘pepper sp
can produce effects such as respiratory problems, nausea, vomiting, irritation of the respiratory tract and of

the tear ducts andeyes, spasms, chest pain, dermatitis and allergies. In strong doses it may cause necrosis

of the tissue in the respiratory or digesive tract, pul

The case of the Bl ack Pr ot es hsoventheRseoffoecébythémlace r ai ses seri
during the demonstration. It is also disturbing with respect to the lack of investigation of allegations against

the police; and the right to remedy for those whose rights were violated. There also appears to be much

confusion in the office of the District Prosecutor in Po
part, by reference to an “illegal” assemdoésynwot Peacef ul as
depend on permission from the authoritiednternational human rights law and standards do not permit

states to impose a condition that planned assemblies require prior authorisatfn.

Under international human rights law and standards, failure to notify the authorities or to comply with other
administrative requirements does not justify a conclusion that an assembly is unlavffuRuthorities may
determine that an assembly is unlawful if, for example, its aim is to prevent another assembly from taking
place thereby preventing other people fromrgoying their right to freedom of peaceful assembly. But even in
such cases law enforcement authorities are under an obligation to take only those measures that would be
necessary and proportionate to a legitimate goal they aim to achieve. In particulahwegard to any use of
force in such situations, international standards are clear that in dispersing assemblies that are unlawful but
non-violent, law enforcement officials must avoid the use of force or, where that is not practicable, shall
restrict such force to the minimum necessary’ In other words, the fact that an assembly is considered
unlawful under domestic legislation does not as such justify the use of force by local law enforcement
officials to disperse if® The UN Special Rapporteur on the ght to the freedom of assembly has been

8 Decision of prosecutor to close the complaint from 19 February 2018 otfefith Amnesty International.

" Decision of prosecutor to close the complaint from 19 February 2018 on file with Amnesty International, p. 10

% See Joint report of the Special Rapporteur on the rights to freedom of peaceful assembly and of associatiorttEm&pecial Rapporteur
on extrajudicial, summary or arbitrary executions on the proper management of assemblies, A/HRC/31/66, paras. 57 and 61.

81 United Nations Office on Drugs and Crime (UNODC) and the Office of the United Nations High Commissioner for Human Rights
(OHCHR) Resource book on the use of force and firearms in law enforcement, 2017, pp-88.

8 See https://www.tvn24.pl/poznan,43/kilkakrotniaiderzonomnie-palka-wciagnietodo-radiowozu,681408.html

8 Art. 3 ECHR. See@k h  F E md y(Applicatic® hog 98219507), EuropearCourt of Human Rights judgement (2012);anddeh k ni kt * mc
Others (Application no.no. 73333/01), paras 18-19, European Court of Human Rights judgemen2007)

8 Oya Ataman v. Turkey(Application no. 74552/01) European Court of Human Rights judgement (2006)aras 17-18.

8 Joint report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association and the Special Rupamn
extrajudicial, summary or arbitrary executions on the proper management of assemblies fe@py 2016 A/HRC/31/66, para. 21.

% See European Court of Human Right&va Molnar v Hungary(Application no. 10346/05), 7 January 2009, para 37. The UN Human
Rights Committee has concluded that the requirement of receipt of notification of an assembly by a state snoftbused, resulting in de
facto limits of the right of assembly, ensured in Article 21 tfie ICCPR.Concluding Observations on Morocco [1999], UN Doc.
CCPR/79/add. 113, para. 24.

87 See Joint report of the Special Rapporteur on the rights to freedom ofgeeful assembly and of association and the Special Rapporteur
on extrajudicial, summary or arbitrary executions on the proper management of assemblies, A/HRC/31/66, paras 23, 61 and 6&.a8s0:
Principle 13 of the UN Basic Principle on the use of forceral firearms:
http://www.ohchr.org/EN/Professionallnterest/Pages/UseOfForceAndFirearms.aspx

8 UN Special Rapporteur on the rights to freedom of peaagdfassembly and of association A/HRC/23/39, para. 51.
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nequivocal: banning and repressing peacef ul assembl
onal

please the authorities” is in®breach of internatd.i

JELENIA GORA, DECEMBER 2016

Agnieszkaisd ocal activist with Women’s Strike (Str
December 2016, the Minister of Education fron
were a small group and want e dfus, alofdiffeecht agesfrerh 15koe
60 years. They did not let us into the meeting [only those with permits were allowed to attend], so we
waited in front of the building for two hours. When the Minister appeared, we followed her chanting
‘Zalewskat demolkal °° | have a strong voice, so | was very audible. We were immediately surrounded |
some people. Two men hit me under my knees, caught my arms and started to pull me. My hat fell off,
grabbed it and started to defend myself. As | did that, | hithe of the men with the hat. The other
participants saw it and came to help me. At that point, the Minister was already in the car and the men
who attacked me had |l eft."”

Zbigniew, another protester told Amnesty Internation® We wer e st a nidfiont of the e a
building where the Minister met the public... When she appeared and was about to leave, a group of
people interfered with our protest.. Somebody
have uniforms, they did not show any IDs0 we thought that they were some supporters of the Law and
Justicé& Party."”

During the tussle with the two men, Agnieszka suffered minor injuries. She went to the hospital to get tl
examined and then contacted the police to report an assault. Whehesshowed the police the images of
her attackers, they reportedly said: “Ah, tho
police officers.

“l was surprised as they did not show any IloDs
days, the police came to my house and wanted
go to the prosecutor | ater and on my own.. | w
investigation into the assault on me. Latéwas interrogated as a suspect in the case of an attack on a
public official [the plain clothes police officers]. Initially, it was the District Prosecutor in Kamienna Gora
that led the investigation, but in March 2017 the case was transferred to the Reil Prosecutor’* The
investigation into the assault against me was closed in May 2017, no charges were pressed against thi
who insulted me. I n December 2017, the prosec
bodily integrity ofapubt o f fi cer’ and ‘insult on a public
clothes po%ice officers.?”

Agnieszka reported that after the prosecutor pressed charges against her in relation to the protest on 1
December 2016 in Jelenia Géra, a fize car was parked outside her house every evening for about two

weeks. She also noticed -vanfu mmernrdorksamactods

when she was connecting to the internet at home.

The prosecutor also pressed chargesagan st Zbi gni ew for an ‘insul't

court hearing against both protesters was held in March 2018. The trial was pending at the time of writi

8 UN Special Rapporteur on the rights to freedom of peaceful assembly and of association, para. 59.

®The name of the Minister is Anna Zalewska. The protestsangteircal | ed t

disagreement with the educational reform that the Minister was pursuing. For details see for example:
http://www.newsweek.pl/polska/spoleczenstwo/reforremlukacji-brak-podrecznikowi-protestyrodzicow,artykuly,408620,1.html

% Phone intaview with Amnesty International, 19 April 2018.

2 Phone interview with Amnesty International, 30 April 2018.

% For details see the video from the proteshttps:/fakty.tvn24.pl/ogladajonline,60/protestypodczaswizytyminister-edukacji-sprawe
zbadaprokuratura,701877.html

% i.e. to the higher level within the prosecution system. For details see: Art. 15 of the Law on the ProsecufimU.2017.0.1767 t.j. -
Ustawa z dnia 28 stycznia 2016.r

% Art. 22281 and 22681 of the Criminal Code

THE POWER OF ‘THE STREET’
PROTECTING THE RIGHT TO PEACEFUL PROTEST IN POLAND

Amnesty International

20

he

e

S .
hu

Mi r


http://www.newsweek.pl/polska/spoleczenstwo/reforma-edukacji-brak-podrecznikow-i-protesty-rodzicow,artykuly,408620,1.html

Amnesty International has documented a number of cases of activists protesting against nationalist marches
who are now facing criminal charges for an alleged attack on a police officer.

On 1 March 2018, the Law on Natinal Remembrance (known as thélolocaust Law)entered into force.

Rafal (see aboveUse offorcg¢ , was one of the organizers of a rally to ¢
“Cursed soldiers”, a group that i s ofatositiedagainstd r esponsi bl
civilians in the first decade after World War 1. The rally finished at 7pm close to Rakowiecka Street where a

nationalist march organized by the ONR was starting at that tifileActivists from various groups attempted

to block the ONR march. The police intervened against a number of them, including a 3ear old student,

Ignacy.

IGNACY: FROM A REFUSAL TO SHOW ID TO CRIMINAL CHARGES

Ignacy is a seond year physics student. He started participating in protests in Poland in early 2016,
when people first took to the streets to defend the independence of the Constitutional Tribunal. On 1
March 2018, he joined a rally in Warsaw to commemorate the victino$ postWorld War Il atrocities in
Poland. After the assembly ended, the participants approached the site where an ONFganized
nationalist march was starting, and attempted several times to block it by sitting down in frohit. The
police removed then each time. As the nationalist march was approaching the Square Unii Lubelskie
Ignacy saw about five women who sat on the ground on the route of the march. At that point he was
standing on the pavement. A police officer reportedly approached him and danmded to see his ID.

Il gnacy asked for the off i cechéck The polite officar @ealiked and
subsequently took Ignacy by force to a police van. It was 9pm.

“I'n the police car they ask e deirmenesargnéisiand rdasons$oh
the ID-check. They refused [and took Ignacy to the police station]. As we got there, they put me to a
detention room and | saw Rafaldee the case above: Use of fordgesitting and staring at the wall. He tol

mehegotslpped in his face... At that point, Il goa
was detained on suspicion of disrupting public order under Article 51 of the Code of Minor Offences,
and that | would be fi ned 8 the firetandttoyd thénil2véuldeal r |

leave until | got a protocol explaining the reason for my detention. | started to suspect something wa
wrong, when the police officers told me | was formally detained. They took my phone away but allow
me to keep ny backpack. | had a book by Ludmila Ulitskaya, so | spent the night reading for seven

hours. | could hear people shouting outside
detention room for at least two hours. | asked several times for watdrey eventually gave it to me aftel
six hours. Before they released me, they gav:

with bodily integrity of a p (%neofthemlefationseagainst me
is that | pushed a police officer and thereby damaged his mobile phone. This is not true. | know |

haven’'t done anything wrong. On the contrary,
my case will end as these are the last days of judicekln d e pendence i n Pol and

On 9 March, Ignacy filed a complaint against his detention at the police station. The criminal case
against Ignacy, as well as his complaint against the police were pending at the time of writing.

% Art. 22281 and 28881 of the Criminal Code
9 For the details of the segue, see (in Polishiittps://tvnwarszawa.tvn24.pl/informacje,news,zatmania-podczasmarszoww-dniu-
zolnierzywykletych,253949.html

THE POWER OF ‘THE STREET’
PROTECTING THE RIGHT TO PEACEFUL PROTEST IN POLAND

Amnesty International 21


https://tvnwarszawa.tvn24.pl/informacje,news,zatrzymania-podczas-marszow-w-dniu-zolnierzy-wykletych,253949.html
https://tvnwarszawa.tvn24.pl/informacje,news,zatrzymania-podczas-marszow-w-dniu-zolnierzy-wykletych,253949.html

Ignacy standing on the pavement during the anti-nationalist protest in Warsaw on 1 March 2018. ©JohnBob & Sophie art

CRIMINAL CHARGES AGAINST JOURNALISTS

During a police intervention on th
nine protesters

e night of 24 to 25 April 2018, the police detained two journalists alongside
i n a ¥ Ehmpgrdtesteryaimedcto express theio supportofithe B16 d Z .

year old mother of Ms Agackdndecka, t he f or mer president of Pol and’
about to be exhumed. The exhumation was being carried out on the order of the National Prosecutor within
the context of the second investigation into the 2010 Smolensk plane cra¥hThe journalist and a

videographer from an online outlet Oko.Press were reporting on the story and the action of the protesters.
Now they too face charges of trespass. Robert Kowalski, the journalist explained to Amnesty International:

®Sghr v r & gqy20 geargof jpurnaliktic chredr that | was detained by the police while working. |

was at the cemetery before 1am,
=S jd sgd b 1ldg
intgm khrs khjd
understood | was a journalist but

when five to six police cars entered the site. | heard somebody shouting:

S

- Sgdm o nlwhskshibckedghatthdvehs treatingkak d ¢ | d
sg S£ sgdx snnj Il'd sn ° onkhbd u™ m ax en

they kept me for over four hours. First, we stayed for three hourdin t

police van, and after 4am they took us to the police station. There they tested me for alcohol and then

hmenqgldc I d "~ an

ts s&#d sgdro rrhmf bg qgfdr-"—

The next day, the activists, as well the journalists and the videographer, were summoned to the paiadon

in L6dz to prov
proceeding as a

i de t h%Summaningeatpersorewha isa saspectinia trimimal s e s .
witness is not routine procedure.

have a right to remain silent as they canndie compelled to testify against themselves. Witnesses, however,

are not necessarily granted such

a right because they do not have the same status as suspects in a criminal

%“Bl okada ekshumacj i

smol enskiej sie nie udata. Robert Kowal ski i

https://oko.press/blokadaekshumacijismolenskiejnie-udala-sie-robert-kowalskii-operatoroko-presswsrod-zatrzymanych/

% 96 people, includingt he t hen

pr e s i d,dieddurihgehe plan& @asiz Thé gokeinment under the Law and Justice Party

considered the investigation carried out in 201:2012 inadequate, which prompted the National Prosecutor to order the second
investigation:https://www.tvp.info/34236917/wwarszawie40-ekshumacjaofiary-katastrofysmolenskiej

1 Phone interview with Amnesty International, 25 April 2018.
1 Phone interview with Robert (25 April 2018) and lémentyna (26 and 30 April 2018).
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investigation. In addition, while suspects have the right to a lawyét the prosecubr may refuse to give
consent to a |l awyer's presenc® during the questioning of

Amnesty International has documented additional cases where protesters were first summoned as witnesses
and then subsequently treated as suspects in relation to pests in 2016 and 20174 This practice raises
concern that in these cases the police rely on the lower protections afforded witnesses in the preparatory
stages of criminal proceedings, thus circumventing the fair trial guarantees afforded to persons suspeaif

a criminal offence.

2.3 SURVEILLANCE OF ACTIVISTS

In July 2017, protesters celebrated the President
independence of the judiciary. At that time, two members of one of the most vocal grassroott\ast groups
Obywatele RP:% Tadeusz Jakrzewski and Wojciech Kinasiewicz learned from the media that the police had
them under physical surveillance for at least six days during the protedfé.Leaked police recordings

confirmed that the surveillance was rntocarried out on the basis of suspicion of criminal wrongdoing, but was
simply related to their participation in protests. Both activists filed a joint complaint against the police with

the District Prosecutor in Warszaw&r 6 d mi e$ci e al tealgused their pdwers in brelioh ofp o | i
Article 23181 of the Criminal Code, which prohibits police officers from exceeding their pow#¥s.

’

S veto

In January 2018, the Prosecutor rejected the men’s compl
an offencel® In the decision, the Prosecutor noted that the surveillance was carried out in the context of

large public assemblies in Warsaw and other places in Poland in opposition to the reform of the judiciary.

Although he confirmed the authenticity of the recordingsf@onversations among police officers engaged in

the surveillance of demonstrators, he highlighted that demonstrations took place around parliamentary

buildings, the Supreme Court, and the Presidential Palace, and involved the risk of violence by certain

protesters. The alleged threatening behaviour included a
government buildings.. par al y z¥ ThelPradedutordcook natetiattilei st ur b publ
police operation was supported by plainclothes fafers who were monitoring the assemblies, including the

meeting points of protesters and identification of prospective offenders against public oréférit was in this

way that the police observed one of the organizers of the protests, Pawel Kasprzak, pmented his access

to the parliamentary area at 10:20am on 18 July 2017. The Prosecutor noted that the police operation did

not fall under the remit of lawful surveillance within the context of criminal proceeding$,but concluded
thatitwas carriedoutwi t h t he aim to prevent “provocation
“escal at i o A?TadeuszpandWogisch apfpealed the decision of the prosecutor to the District
Court and the appeal was pending at the time of writing. This caselegfts a paradigmatic change in the use
of surveillance by law enforcement agencies in Poland.

by some o

State regulation of surveillance significantly changed in January 2016, when an amendment to the Police Act
introduced provisi ons ¥ anddolegienrofaretadata!aThe lansrapresersial | anc e

departure from the previous regulation that permitted surveillance exclusively in the context of a criminal

investigation!®*Pol and’ s Commi ssioner for Human RightAst concl uded |
were unconstitutional, and raised concerns over the lack of safeguards against interference with the right to

privacy*® Both the Human Rights Commissioner and the Venice Commission have raised concerns over the

2je.thepol i ce or the prosecutor cannot r e fAuicesB838 of theyCode orsCripimabPsoeedwee dur i ng t he
3 Article 8783 of the Code on Criminal Procedure.

104 Cases of four activists summaed first as witnesses and then as suspected offenders on file with of Amnesty International.

1% Citizens of the Republic of Poland

1% Complaint of Tadeusz and Wojciech against the police for breach of their privacy rights, August 2017. On file with Amnesgyriational.
7 In this case, as defined in Article 14 of on the Police Act: operational surveillance.

1% pyblic part of the decision of the District Prosecutor from 4 January 2018 on file with Amnesty International.

1% public part of the decision of the Disict Prosecutor, p. 5

1 The public part of the decision of the District Prosecutor, p.-8

1 The public part of the decision of the District Prosecutor, p. 9

12 The public part of the decision of the District Prosecutor, p. 14

113 This includesmeasures such® as | i stening to and recordi ng anflcotrdsppndencercondunotéds of t el ephone
via telecommunications networks (enails, messengers, etc.), in ordinary letters, recordiritive’ conversations with listening devices, etc
Venice Conmission, 2016, p.7.

114 Metadata may includeinformation about phone calls faced or received, numbers diad, duration of calls, geographical location of
mobile devices at a given moment, weBites visited, logins, personal settings, addresses of-mail correspondence, etc. Venice
Commission 2016, p.7.

115 VVenice Commission, p. 6.

16 pursuant concerns over the lack of independence and legitimacy of the Constitutional Tribunal, the Commissioner withdrew his
complaint to the Constitutional Court in relatioto the 2016 amendment of the Police Act. For details, including summary of human rights
concerns see (in Polish)https://rpo.gov.plpl/content/rpo-wycofujewniosekdo-trybuna% C5%82ukonstytucyjnegew-sprawieinwigilacji
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extension of powers of law enforcement agcies without the introduction of necessary safeguards against
abuse. Of particular concern was the absence of the stat
after the fact, leaving little or no remedy available to those whose rights maywolated?'’

In addition, in urgent cases the law permits the prosecutor to authorize the law enforcement agencies to
carry out surveillance without a court order for up to five days. After five days, the prosecutor must either
obtain authorization from acourt or suspend the surveillance and destroy any evidence gained throughtft.
The implementation of this authorisation procedure is in practice highly problematic. Amnesty International
interviewed several criminal lawyers, prosecutors and judges who eegsed concerns that the system of
authorization of a surveillance request is a mere formality.

A direct consequence of the shift in the use of surveillanceand information derived from it- from

regulated use within the context of criminal proceedingso measures taken in a more “pre:
by law enforcement agencies is the emergence of a climate of uncertainty in relation to surveillance.

Inadequate safeguards and broad surveillance power mean that anyoruman rights defenders,

oppositionpoliticians, lawyers or activists- can be monitored by the police or other law enforcement

agencies.!'® The adverse effect caused by this uncertainty and suspicion limits the space for free exercise of

human rights, including the rights to privacy, freedom of association, peaceful assembly and expression.

Activists have reported to Amnesty International ththey have been under physical surveillance by the

police. During the night from 16 to 17 April 2018, a group of activists organized a picket in Warsaw at the

grave of Jolanta Dorota SzymandReresz, a lawyer and politician who died during the Smolenslaple crash

in 2010. At about 2:30am, the picket was removed by the police and all the activists were¢Becked. One

of them, “Piotr,” reported that h®“wWas |f avlalsowed vbhy gt he me
noticed there was a police car beimd us. We were meandering around small streets, slowing down at

roundabouts. At one moment we got rid of them but the car reappeared right behind us after a few minutes.

When the car suddenly stopped, | went ’'tto krmhew, 'antdheay ked
replied and continued their slow chase through the stree
to my house, th®&y waved goodbye."”

Other activists have reported to Amnesty International that they were followed multiple timesudiclg after
two demonstrations against restrictive abortion legislation in Warsaw on 17 January and 23 March 2018.

Raf al , recall s the second i n#® aftdr¢haeéndof thedassereblyanalf us | eft No
started walking home. One of us shortlgfter that noticed that we were followed by three cars, they were
slowly rolling behind us i the small streets we were ta

Amnesty International is concerned that physical surveillance of activists in the context of peaceful
demonstrations and ouside formal criminal justice proceedings appears to be a method of intimidation.
Such practice is not compliant with international human rights law that requires states, including Poland, to
ensure no individual is criminalized for exercising their rights freedom of peaceful assembly and of
association. Threats or use of violence, harassment, persecution, intimidation or reprisals of protesters are
not permissible under international human rights law?*

2.4 COURTS UPHOLD THE RIGHTS OF PROTESTERS

The courts phy a crucial role in ensuring that the exercise of the rights to freedomm#aceful assembly and

expression are not penalized. However, pursuant to the 2017 reform of the judiciary that effectively subjects

the judicial branch to political pressure fromite executi ve branch, it is wunclear wh
will be in a position to continue to uphold and guarantee the right to peaceful assembly, especially for

protests that chall enge t héudigaoywederpreseune} ' s pol i cies (See b

Since August 2017, the courts in Warsaw and Wroclaw have issued a number of decisions to discontinue
proceedings under the Code of Minor Offencé® and the Criminal Codé&® against 70 individuals who had

7 Venice Commission. Opinion othe Act of 15 January 2016, p. 26.

118 Art. 1983.

119 Amnesty InternationalDangerously Disproportionate: The Evexpanding NationalSecurity State in EuropeJanuary 2017, (Index:EUR
01/5342/2017)

20 Not his real name.

21 Email communication with Amnesty International, 17 April 2018.

122 The street where the headquarters of the Law and Justice party reside.

123 |nterview with Amnesty Interational, 12 April 2018. Another two protesters confirmed that the group was followed on 23 March 2018 in
Warsaw.

24 Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association, 2016. p. 22

25 Mostly incases of offencesunder Art. 51 or 90 of the Code of Petty Offences.
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participated in protests!?” For example, on 27 DecembeR017, Judge Kielakkomorowska from District

Court Zoliborz, dismissed the charges against activists

where their colleagues were questioned in relation to their participation in prote¥¥%They wereholding a

banner saying: “We have rights! [ There are] *he rights o
One of the protesters, 82 year old Bogustaw Zal ewski, to

800 proceedi ng$beeagsewerasaprotesmg3° j us

82-year ol d Bogust aw Zalicedurndthe antiascistpretast oblyMay 2818 in arsaw ©JohnBob & Sophie art

On 13 March 201Bi | iJrudlgie deakiaded t o dr op tehtenedowitar ges agai r
prosecution for blocking the streets during protests on 15 and 16 July 2017 in Wars&#.The court held
that the protesters were exercising their right to freedom of assembly in line with the Polish Constituiidn.

On 20 March 2018, the Distri¢ Court WarszawaSr 6 d mi e$ci e rul ed that three protes:H
the offence of “disrupting a | awful assembly” on 10 July
had attempted to jump through the barriers separating a monthly cyclicpto-government assembly from the

rest of the pedestrian zone in central Warsaw. The Judge concluded that this monthly demonstration did not

qualify as a public assembly because it was not accessible to the general public, in particular to counter

protestes. If the assembly were to be considered public, law enforcement officers were required to police it

by means other than barriers preventing public acces$® On 20 April 2018, the District Court Warszawa

Srédmiescie di scont i nu ecunterprotesters who atgrapted tg kldcknttie monshly v e n

assembly in central Warsaw on 10 May 2017. The Judge held that protesters were exercising their right to

freedom of expression and that they did not mount a real threat to the monthly assemtsty.

%6 Art. 193 of the Criminal Code (trespass cases).

27 See the summary report of Obywatele RP from March 2018:
https://obywatelerp.org/wpcontent/uploads/2018/04/RaporObyPomoeZbiorczy-do-2018-03-31-ENG. pdf

128 See the summary report on proceedings against activists by Obywatele RP, April 2018, ptitips://obywatelerp.org/wp
content/uploads/2018/04/RaporObyPomoeZbiorczy-do-2018-03-31-ENG.pdf

29 https://obywatelerp.org/sachie-ma-potrzeby-przeprowadzaniarozprawy/

For details of Boguslaw’'s story, see Amnesty International video, Decem
https://www.facebook.com/amnestyglobal/videos/1764429630236568/

131 Under Art. 90 of the Code & Minor Offences.

132 https://obywatelerp.org/sedzimbywatelemaja-konstytucyjne prawo-do-protestul.

33 The decision from 22 March 2018 on file with Amnesty Inteational. For a summary (in Polish), seéttps://oko.press/sadmiesiecznice
smolenskiezgromadzeniepubliczne-prywatne spotkania/.

34 https://obywatelerp.org/sadimorzytpostepowaniebo-celem-obwinionychbylo-wyrazenieprotestu'.
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Individuals participating in antigovernment or antinationalist protests continued to be exposed to heavy
handed police measures, such as kettling® and extensive ID checks, and subjected to fines under the Code
of Minor Offences and prosecutions. In a number afases, the courts held that the practice of holding
protesters in police vans amounted to detentioli® Taken together, the restrictive and in some cases
repressive measures contributed to a climate in which participation in peaceful protests involved a high
degree of personal risk. Furthermore, there are also concerns over the chilling effect of such measures on
the right to freedom of assembly.

Piotr, for example, is facing about 15 charges in relation to his participation in protests since November

2016." Whenever you go to the s t"Maeypeoplenarafraidto patticipatem up f or a
protests as they fear consequences at work or for their private life. Apart from being prosecuted for his

participation in protests, Piotr has also recegd a significant number of hate messages from random people

over Facebook messenger. “A |l ot of them are from fake pr

Since the 2017 amendment to the Law on Assemblies, the governor of the Mazowian province
(wojewod3,** has banned 36 assenblies in Warsaw. The reason given was that the banned assemblies
were announced in the same place ¥The ngdwer nwvdrc'isnideciodi dr
were routinely made on the same day, just a few hours before the time of assembly shundermining any

possible appeal against the decision. The practice of banning assemblies amounts to a serious interference

with the right to freedom of assembly. The UN Special Rapporteur on thights to freedom of peaceful

assembly and theSpecial Rapprteur on extrajudicial,summary or arbitrary executions clarified that

“I'b]l]l anket bans, including bans on the exercise of the r
places or at particular times, are intrinsically disproportionate, bagse they preclude consideration of the
specific circumstances “f each proposed assembly.

”

2.5 DIFFERENTIAL TREATMENT OF ASSEMBLIES

The Polish authorities have given priority to certain types of assemblies and protests over others, without
credibly attempting to accommodate a variety of assemblies at the same place and time as required under
international law and standards.

On 11 November 2017, shortly before 3pm a group of about 50 activists stood in Smolna Street in central

War saw holding banners: “Here are thandotrbMermobliedlegm®adciy:
humanity”. They were st andi degignadd couté of thelindepentences away fr om
March, which included strong participation by nationalist group$! After a few minutes, the police told the

protesters through a megaphone to i mmediately disperse a
Within less than 30 seconds, the police removed the protesters by force and detained them first in police

vans and then at the police station for three hours. Thirgix protesters filed complaints against the police

challenging the lawfulness of the operation. Onaf the activists also alleged that her knee was fractured

when the police removed her by force from the street; this is the subject of a separate complafatn 28

cases, the court held that the detentions were lawful but unjustified and irregular. Altigsuthe court

concluded that the police had the right to check the IDs of the counterotesters, it found the use of force

and the deprivation of liberty for about two hours were irregular. The court also took note of the fact that the

police did not eventry to check the IDs on the sité*? In two cases the court concluded that the police action

did not amount to a detention Six cases were pending at the time of writinfg* An internal investigation into

the police operationon 11 November 2017 in Warsawopened by the Chief of theWarsawPolice in January

135 A police tactic ofsurrounding or otherwise containing groups of peopléuring assemblies.

%6 The police used the method of holding protesters in police vans on numerous instances during protests in 2017. See for exampl
series of 35 cases in which protesters complained the det&on in police cars in the context of the counteprotest against the
Independence March in Warsaw on 11 November 201 https://obywatelerp.org/sedziowiskarzacyniewatpliwiezostalipozbawient
wolnosci/

7 Interview with Amnesty International, 1 Februar§018, Warsaw.

138 j.e. Warsaw regional authority.

139 See: http://bip.mazowieckie.pl/contents/443

40 Joint report, 2016, para 30.

41 A video capturing the police intervention can be found herdttps://www.facebook.com/ObywateleRP.org/videos/732675136933927/
Amnesty International has corroborated the authenticity of the video through interviews with the participamthé protest.

42 Phone conversation with Amnesty International, 26 April 2018.

143 Decision of the District Court from 3 January 2018 on file with Amnesty International, p. 3

“The data are drawing on a |l etter of ePdthePolide 25 Apfile618&n Ri ghts Commi ssi oner
https://www.rpo.gov.pl/pl/content/rpel 1-listopada2017-r-policjanci-naruszyliprawai-wolnosciobywatelskie
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2018, was closed on 14 March 2018. Te investigationconcluded that there was insufficienevidence that
police officershad committed disciplinary offences:*®

As the police were busy containing and removinipe counterprotesters in Smolna Street, thousands
mar ched through Warsaw celebrating the anniversary of Po

Close to Poniatowski bridge, a group of 14 women arrived at the Independence March carrying a banner
saying “Stop fAgsdies m’kGimigabzatiansokProtest ContinugsA few moments after

that, some of the participants of the march attacked t he
tearing our clothes and kicking us. | was kicked several times my back. There were some people,

including the organizers, who protected us¥¥” an activi st
Eventually, one of the activists decided to call the pol
andaskedus why we came there impYfying we were provocateurs."”

Both groups, the counterprotesters removed by the police from Smolna Street, as well as 13 out of the 14
women from the bridge, currently face charges for interference with a lawful assemify.

AmnestyInternational considers that the general ban on all demonstrations taking place less than 100

metres away from “cyclical assemblies is |ikely to exce
human rights law by disproportionately limiting the exeise of the demonstrators freedoms of peaceful

assembly and expression.

”

While the police justified the dispersal of the protest on Smolna Street by claiming they were protecting the

rights of others, it was so wid@anging and sweeping as to effectivelyrevent counterprotesters from

expressing their views and being heard by the participants at the Independence March. Also, while the

protection of the rights of others, as well as the protection of public order, may justify some measures being

taken, especially when there is a sufficient likelihood that protests and countgrotests could lead to

vi ol ence, a generalised ban against all assemblies takin
would not be in keeping with the principles of necessitand proportionality.

Under international human rights law, Poland has an obligation to facilitate and protect assemblies,

including simultaneous assemblies and counteprotests, in which one or more assemblies aim to express

discontent with the messagef other assemblies. The UN Special Rapporteur dhe rights to freedom of

peaceful assemblyand of association and theSpecial Rapporteuron extrajudicial,summary or arbitrary

executionsi n j oint report highl i ght ed oushsaembliesfardlcaustee mb|l i es, i ncl
protests, shoul d, as far as possible, be fa®¥ilitated to

Incidents in other cities around Poland on the day of the Independence March also raise serious concerns

about police canduct and/or negligence. Pyrotechnical material was widely used by the participants of the

Independence March in the city of Wroclaw on 11 November 201%7° The media reported that some of the

marchers chanted: “Fuck the ®RamdmuKiidtl s PP?WhentHagglottsh & . ci ti
march reached Swidnicka Stre eracism activistsn affilidted gith Oy patele f a few d
RP and Women's Strike, stood on the route with banners:
shallnotpas s ” . During the confront at i-potesterg thenparticipantsbfe pr ot est e
the nationalist march set on fire the hair of one of the protestets.

"l was standing in the second row of the blockade of the march. We were peaceful anthble to move as

the police were pushing us from one side and the nationalists from another. Then one of them hit me with a
torch, which set my hair on fire. A police officer saw it but did not intervene," Gosia explaifédThe
investigation of the case wapending at the time of writing. In the aftermath of the march, the police started
proceedings against 11 counteprotesters for interference with a lawful assembiy®

145 | etter of the Chief of the Police from 5 June 2018 on file with Amnesty International.

46 Phone interview with Amnesty International, 14 November 2017.

147 Phone interview with Amnesty International, 14 November 2017

148 At the time of writing there were 47 proceedings pending under the Code of Minor Offences and one case under the Criminat Coee
(p. 4) at: https://obywatelerp.org/wgcontent/uploads/2018/04/RaporObyPomoeZbiorczy-do-2018-03-31-ENG. pdf

149 Joint reportof the Special Rapporteur on the rights to freedom of peaceful assembly and of association and the Special Rapporteur on
extrajudicial, summary or arbitrary executions on the proper management of assemblies February 2016 A/HRC/31/66, para. 24

%0 See: http://wroclaw.wyborcza.pl/wroclaw/7,35771,22632327,1-distopadawe-wroclawixnarodowcymaszerujaprzez-miasto.html

%1 Referring to an opposition group Obywatele RP (Citizens of the Republic of Poland).

%2 For details, see in Polishhttps://oko.press/wypierdalasvrazem patriotyzmuwroclawskiegemarszuwielkieppolski-niepodleglejpolicja
pozwolilazaatakowaekontrmanifestantowjedna-osobaszpitalu/.

153 See video from the protesthttps://www.youtube.com/watch?v=Sn_p4lhuNV8&feature=youtu.be

4 Interview with Amnesty International, 22 February 2018, Wroclaw.

%5 Art. 5281 of the Code of Minor Offences.
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8

An action by a group of activists on 13 November 2017, during which they aimed to highlight the lack of police intervention against those participants of the
Independence March carrying prohibited pyrotechnic materials. The police have initiated proceedings against one of them for unlawful use of pyrotechnic materials.
©Katarzyna Pierzchala

Across Poland in November 2017, protesters tested the st
assembly. On 15 November 2017, -fascisre prqiestérs frore assembliijoz nan pr ev
i n Swa Streetdespite the fact that the protesters had notified the authorities of their demonstratitsh.

A few hours before their rally was expected to start, various nationalist andright groups gathered at the

site of the antifascist demonstration. Tgrevent a direct confrontation between the two groups, which had

reached several hundred participants on each side, the police blocked the afdiscist protesters on Rybaki

Street, about 100 metres away from the location where their assembly was notifiddcording to media

reports, a representative of the Poznan municipality regq
assembly as it was taking place on a site of another lawful assembly. The police reportedly asked the

participants of the spontaneos nationalist assembly to leave the area but did not move to disperse it. That

approach is starkly different from the types of police interventions against counfgptesters who are

routinely removed from the routes of nationalist marches in Warsaw an¢h@t towns in Poland*>” The UN

Special Rapporteur on the right to freedom of assembly and the Special Rapporteur on extrajudicial

executions have acknowledged the difficulty that opposing assemblies represent for the authorifies.

However, they have also net that differential treatment of assemblies might be criticised as bi&%.The

UN Special Rapporteur on the right to freedom of assembl
demonstrations and counterdemonstrations in these contexts should ensure thateh group can exercise

its rights without undue interference by authorities or opposing rally participarifs.

1% See: http:/poznan.wyborcza.pl/poznan/7,89336,22652043,antyfayscinie-zdemolowalipoznaniapolicja-stanelaza-to.html.

5" For example: Warsaw 11 November 2017, 1 March 2018; Wroclaw 11 November 20 Hajnéwka24 February 2018.

1% Joint report of the Special Rapporteur on the rights to freedom of peaceful assembly afidissociation and the Special Rapporteur on
extrajudicial, summary or arbitrary executions on the proper management of assemblies, para. 72

%9 For example thepolice in the United Kingdomhave beencriticized for the handling ofthe assembly of theEnglish Defence League
(EDL), which opposes perceived Islamism, for employing tactics that dissuaded webklcounterdemonstrators from participating in
assemblies.“ This has led to a perception of bias against Muslim community members, because EDL members weresubject to similar
restrictions” For d eNEBPOL Repost enethe policing of the English Defence League and Counter Protests in Leicester on 4th
February 2012, https://netpol.org/wpcontent/uploads/2012/12/Reporon-the-Policingof-the-EDL-and-CounterProtestsin-

Leicester2012.pdf
160 UN Special Rapporteur on the rights to freedom of peaceful assembly and ofasiation, AHRC/23/39, para 24.
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3. JUDICIARY UNDER
PRESSURE

The independence of the judiciary is essential to ensure the right to fair t&l.In light of the high volume of
prosecuions in what appears to be an effort to stifle various forms of dissent, the fundamental nature of
such a guarantee is further put into sharp relief. To date, the judiciary has been upholding the rights of
freedom of assembly and expression. As documentexbove, the courts in Warsaw and Wroclaw have issued
a number of decisions to discontinue proceedings under the Code of Minor Offences and the Criminal Code
in a number of cases. (See the sectio@ourts uphold the rights of proteste)s However, pursuant tathe
2017 “reform” of the judiciary, the independence
serious concerns over the predicament of hundreds of protesters whose cases are currently pending in
courts.

Amnesty International has documented herthe first cases of harassment and political pressure experienced
by those judges who have dismissed charges against peaceful protesters.

3.1 “REFORM” OF THE JUDICIARY

The summer of 2017 was marked by a significant mobilization of people in Poland in deferafethe
independence of the judiciary. Thousands of people took to streets in cities and towns all over Poland calling
on the government and parliamentarians to stop adoption of a series of amendments to Polish laws that
became known as futigary®Tkely succeetied:dhi Préstdent of Poland vetoed two out

of three amendments'®® However, he signed the amendment to the Law on the Common Courts, which
entered into force in August 2017. The amendment empowered the Minister of Justice to appointa

dismiss presidents and vicepresidents of courts. Despite continuing protests on the streets of Poland and
warnings from the European Commission, the Polish Parliament eventually adopted the amendments on the
Law on the National Council of the Judiciargnd the Law on the Supreme Cout§* — the two previously

vetoed laws-in December 2017.

EU’S ACTION TO SAFEGUARD RULE OF LAW

The European Commission (EC) responded on 26 July 2017 to the changes undermining the
independence of Pol ®odadose nonitdtd address the systgmicghreat itorihe

ruleoflaw®*The EC al so asked the Polish authoriti:z¢
retirement of Supreme Court judges.” | f such
commt t ed to triggering Article 7(1) TEU. The [

161 Amnesty International. 2016 Fair Trial Manual.(Index: POL 30/002/2014) pp. 108109.
https://www.amnesty.org/download/Documents/8000/pol300022014en.pdf

2 The reform is referredtoasDobr a Zmi ana” in Poli sh.

183 On 24 July 2017, he Presidentvetoed the amendments to the Law on the Supreme Court and the Law on the National Council of the
Judiciary.

164 VVetoed by the President in July 2017.

16 http://europa.eu/rapid/pressrelease 1RP17-2161 en.htm
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recommendations and moved ahead with the changes in the judiciary. As a result, theropean
Commission triggered Art. 7.1 of the EU Treaty against Poland on 20 DecemB64.7.%¢ This opened
the possibility of sanctions against Poland. In April 2018, Poland responded with some proposed
legislative changes. Amnesty International believes those proposals fail to address the EC's concééfr
In order to address these concerns, 8land will have to amend the Law on the Common Courts, the
National Council of the Judiciary and the Supreme Court and remove the provisions that undermine
full independence of the judiciary and put the right tdair trial at risk

The ostensiblegoal of the government’'s “reform” of the judiciary
speeding up proceedings and addressing corruption in the judiciak? Critics have noted, however, that the

real aim was to gain political control over the courtsnlApril 2018, the NGO Helsinki Foundation for Human

Rights published a report in which it concluded that “[t
resulted in removal of most of the safeguards of the judicial independence. It now rests primaoitythe

judges th®mselves."”

Since 2016, the government of Poland has adopted legislation and taken measures undermining the
independence of the judicial institutions in the country: the Supreme Court, the common courts, the National
Council of the Judiciay and finally also the Supreme Court. First it compromised the independence and
legitimacy of the Constitutional Couff® As a result, the Venice Commission, the European Commission as
well as other observers have questioned the legitimacy of the Constdnal Tribunal™

The politicisation of the Constitutional Tribunal has directly translated into decisions that have affected
human rights in Poland. For example, in March 2017, the Constitutional Tribunal ruled that the law that
prioritizes certain typef assemblies over others (with priority given to-smlled cyclical assemblies) was
constitutional, which paved the way to bansn any alternative assemblies during the monthly pro
government assemblies’?

In July 2017, the President of Poland signed aamendment to the Law on the System of Common Courts.
The amendment entered into force in August 2017 and empowered the Minister of Justice to dismiss and
appoint presidents and vicepresidents of courts. Within the first six months of the law entering infiorce,

the Minister had the power to replace the presidents or vigaresidents without providing any justification.
Using this power, the Minister dismissed and subsequently appointed at least 130 presidents and vice
presidents of common courts between S#ember 2017 and February 201873 There are 377 courts in
Poland’ and the government has acknowledged that the Minister has replaced about 18% of presidents
and vice-presidents of the courtst’

The amendment of the Law on the National Council of the Judicyg(NCJ) came into force in January 2018.
The law gave Parliament the power to appoint the 15 judges that comprise the NCJ. The Polish Constitution,
however, expressly limits the number of the members of the NCJ appointed by Parliament to six. On 5
March 2018, Parliament appointed the new NCJ members, 8 of whom happen to be the new presidents or
vice-presidents of courts appointed since August 2017 by the Minister of Justié®.

166 http://europa.eurapid/pressrelease_IRP17-5367_en.htm
"See Amnesty | nt er nhtp/iwewanhestg.eubntentasdets/BythBuststommissionVsPoland.pdf

B Theprogover nment media has portrayed judges as “mafia”, acting beyond the
https://twitter.com/PolskieRadio24/status/981554179046035456
169 Helsinki Foundation for Human RightsN ¢ | * ¢ q r, Narsaw 2008, x 28http://www.hfhr.pl/wp-content/uploads/2018/04/HFPC

Od-kadr-sie-zaczyna.pdf

0 Amnesty International Poland: Submission to the UN HRC17 October4 November 2016. https://amnesty.org.pl/wp
content/uploads/2@.6/10/HRC-submissionAmnestyInternational.pdf See also: The Opinion of the Venice Commission: GDL
AD(2016)026, Poland- Opinion on the Act on the Constitutional Tribunal; European Commissidgtecommendation regarding the Rule of
Law in Poland of 27 July2016: http://feuropa.eu/rapid/pressrelease MEMGL6-2644 en.htm

2 The Opinion of the Venice Commission: CBAD(2016)026, Poland- Opinion on the Act on the Constitutional Tribunal; European
Commission,Recommendation regarding the Rule of Law in Poland of 27 July 20itp://europa.eu/rapid/pressrelease_ MEMGL6-

2644 en.htm

12 The bans were issued by the regional government authorityjewodg in Warsaw.

173 The estimate (130160 presidents and vicepresidents) by Helsinki Foundation of Human Rights, 2018, p. 16ttp://www.hfhr.pl/wp
content/uploads/2018/04/HFP@0d-kadr-sie-zaczyna.pdfSee also:http://www.iustitia.pl/informacjapubliczna/2100-ostatecznie130-
prezesowi-wiceprezesowzostaleodwolanychprzez-ministra-sprawiedliwosci The changes in the posts of presidents and viegresidents of
common courts continued even after February 2018. According to information published by the association of judges lustitidylay 2018,
the total number of replaced presidents and viceresidents was 194 (150 were removed by the Minister of Justice and 45 resigned). See
the list: http://monitorkonstytucyjny.eu/archiwa/382

74 http://sonar.wyborcza.pl/sonar/7,156422,22492032,sonarwsadaepis-poprawia ustawyziobro-powoluje prezesow.html

% Executves u mmary of the government’'s White Paper on the Reform of the Polish
https://www.premier.gov.pl/files/files/white_paper_en executive_summary.pdf

76 http://wyborcza.pl/7,75398,23108831 krakowarada-ziobrownictwazobaczkim-sa-nowisedziowie. html

THE POWER OF ‘THE STREET’
PROTECTING THE RIGHT TO PEACEFUL PROTEST IN POLAND

Amnesty International 30


https://twitter.com/PolskieRadio24/status/981554179046035456
https://amnesty.org.pl/wp-content/uploads/2016/10/HRC-submission-Amnesty-International.pdf
https://amnesty.org.pl/wp-content/uploads/2016/10/HRC-submission-Amnesty-International.pdf
http://europa.eu/rapid/press-release_MEMO-16-2644_en.htm
http://europa.eu/rapid/press-release_MEMO-16-2644_en.htm
http://europa.eu/rapid/press-release_MEMO-16-2644_en.htm
http://www.hfhr.pl/wp-content/uploads/2018/04/HFPC-Od-kadr-sie-zaczyna.pdf
http://www.hfhr.pl/wp-content/uploads/2018/04/HFPC-Od-kadr-sie-zaczyna.pdf
http://www.iustitia.pl/informacja-publiczna/2100-ostatecznie-130-prezesow-i-wiceprezesow-zostalo-odwolanych-przez-ministra-sprawiedliwosci
http://www.iustitia.pl/informacja-publiczna/2100-ostatecznie-130-prezesow-i-wiceprezesow-zostalo-odwolanych-przez-ministra-sprawiedliwosci
http://monitorkonstytucyjny.eu/archiwa/3982
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The amendment of the Law on the Supreme Court also includes provisions that alteapening closed
disciplinary proceedings against judge¥’ The law establishes the new Disciplinary Chamdét whose
members will be el ected by the politicized Nati
elected by members of the Senaté&® The judges interviewed by Amnesty International feared that once the

onal

new Disciplinary Chamber is elected, a series of disciplinary proceedings will commence against judges who

have ruled against the wishes of the government in politically sensitive ca$¥®

3.2 DISCIPLINING THE JUDGES

Coun

The 2017 “reform” of the judiciary introduced changes

against judges who rule in politically sensitive cases, including cases that involve -goWernment protesters.
In March 2018, the Minister of Justice declared that judges who will apply the Constitution directly to their
judgments will face disciplinary proceedings as only the Constitutional Tribunal can make a decision on
compliance with the Constitutiort®*

Acriminaljudgeand member of the judges'’ association Themi

that the regulation on the new mode of disciplinary proceedings against judges and representatives of other

legal professions is in many aspects in breach of due procesf law?82 For example, members of first

instance disciplinary courts are appointed by the Minister of Justice who is at the same time the Prosecutor

General, entrusted with broad investigative powef&. Furthermore, it is permissible under the current lawio
carry out a hearing in disciplinary proceedings ijustified absence of a judge or her/his counsel, which
undermines the right to defence® In relation to the disciplinary and criminal proceedings against judges,
the new law explicitly allows the use @vidence obtained without judicial authorization and in violation of

laws, including evidence obtained as a result of secret operational surveillance of telephone conversations,

email communication etc®® The law grants extensive powers in matters of diptinary proceedings to the
Minister of Justice and the President of Polant®

Judge Mazur raised further concerns over procedural guarantees of judges facing disciplinary proceedings

under the new regime:

®Sghr 1 d" mr sgdgd hr modugpdoceks infdiscipinarysodegdingseagasg jddges.h f g s

Taken together with the fact that the judgemembers of the Disciplinary Chamber of the Supreme Court are
elected by the politicised National Council of the Judiciary, and lay judges of mention@damber are

elected directly by the politicians [the Senators], this raises serious concerns over the independence of the
judiciary. In addition, the judgesmembers of the Disciplinary Chamber of the Supreme Court are granted a
high 40 percentbonustotd hq r " k>  gx+ vghbg g hrdr ptdrshnmr
ready to pursue politicalld nshu” sdc ognbddchmfr ~f hmrs sgdhq

inquisitional model of disciplinary proceedings against judges, whigtill politicize these proceedings and

gdrsghbs ognbdctq k qhfgsr ne sgd cdedmc msr- @ bnmrdptd
dch’

drodbh kkx hm b rdr sg°'s vh¥k g ud ° onkhshb’ k

7 Art. 124.1. The amendment ofthe Law on the Supreme Court entered into force in April 2018.

8 The Chamber has two divisions: one serves as the first and the other as the second instdiocélisciplinary proceedingsagainstjudges,
prosecutors, attorneys and notaries. Source: Art. 3 (Art. 2@j the Law on the Supreme Court
http://prawo.sejm.gov.pl/isap.nsf/download.xsy/DU20180000005/T/D20180005L.pdf

17 Under Art. 6182 of the Law on the Supreme Court, the Senators will elect the lay members of the SC:
http://orka.sejm.gov.pl/proc8.nsf/ustawy/2003_u.htm

180 Amnesty International® Qd engl = ne sgd i tchbh’ qx fairmiai®riekng bycAmmesty Iternatigrialrafheadsoh
the General Affairs Council MeetingVlarch 2018, p. 7.

18 For details see in Polishhttp://www.gazetaprawna.pl/artykuly/1114526,ziobro-wyrokuwsaw-gdanskutylko-tk-ma-prawo-decydowac
czy-ustawajest-zgodnaz-konstytucja.html

82 Phone interview with Amnesty International, 20 April 2018.

83 Art. 110a of the Law onthe System ofCommon Courts.

184 Art. 115.a para 3 of the Law on the System of Ordinary Courts
http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20010981070/U/D20011070Lj.pdf

18 Art. 115c of the Law on the System of Ordinary Courts, Art. 19 of the Police A&tt.168 of the Code on Criminal Procedure.
http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20010981070/U/D20011070Lj.pdf

%6 Including the possibility of theMinister of Justice filing a binding objection to a decision of a Disciplinary Proceedings Representative on
a refusal to initiate disciplinary proceedingsart. 11489 of the Law on the System of Ordinary Courts

87 Interview with Amnesty International, 14pril 2018, Krakow.
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SUWALKI CASE

On 4 March 2016, 20 proesters affiliated with a group called the Committee for the Defence of
Democracy (KOD) attended an exhibition opening in the building of the state archive in the town of
Suwalki in northeastern Poland. The exhibition was dedicated to the memory of Genedl ad y s t
Anders and was attended by higitanking government officials, as well as the daughter of the general
Anna Maria Anders, who was at that time a Law and Justice Party candidate for Senate in the upcor
by-elections. The protesters believed thainna Maria Anders used the publicly funded event to promo
her electoral campaign and attended in opposition to that.

“l said at the meeting: ‘“This is not a place
explanation whether the meetingwasifnded publ i cly or through Ms
followed was a lot of noise that lasted about six minutes. Supporters of Ms Anders made some threz
toward me along the lines that they would beat me up if | speak again. After the meeting had fieid,
the police chased us, they were stopping t h

Anot her protester, Bartek said: “This is a c;:
contrary, | was as k t°Hgwas guestionesl bytthe patice in Mpril2@16; first &s
witness. Three months later, Bartek learned that he was also indicted for disruption of public order b
“shouting, making nr%"“Isehad tca utsrianvge laltaa nS.u wanl

end | felt | was being punished by the authorities for doing something that | believed was inherently
ri gttt " .

In January 2017, Judge Dominik Czeszkiewicz from the District Court in Suwalki issued a decision tt
held that activists were not guijt of disrupting public order. Referring to, among other things, the
European Convention on Human Rights, Judge Czeszkiewicz held that the protesters had not disruy
order, but merely exercised their right to freedom of expression at a public event. Thadipe appealed
the decision.

According to media reports, on 25 March 2017, the deputy Minister of Justice met with Regional Cot
Judge Jacek Sowul, who was responsible for the appeal. On 6 April, Judge Sowul overturnechtite
guilty verdicts and ordereda re-examination of the casé?®? The case was reexamined on 29 June 2017
Judge Piotr Taraszkiewicz of the District Court in Suwalki ruled again that the protesters were not gt
The police appealed again. In October 2017, Judge Sowul was promoted te fhosition of the presiden
of the Regional Court in Suwalkf® On 26 October 2017 the Regional Court for the second time
overturned thenot guilty verdicts in the case of three protesters and ordered a-examination. In the
case of two protesters who digot speak during the ceremony and were merely present, the Regional
Court upheld their not guilty verdict$®* In May 2018, the District Court in Suwalki held a hearing on tt
case of the protesters for the third time. It held that the activists disrupted pplic order but did not
impose any penalty against ther®®

High-ranking politicians from the Law and Justice Party commented on and criticized the decisions a
the District Court in Suwalki and explicitly targeted Judge Czeszkiewicz who issued the flicsiguilty
verdict.1%

Judge Czeszkiewicz told Amnesty International
me to be careful. A few months ago, someone told me disciplinary proceedings against me have sta
Now | know that they weresim | y wai ting for Af to make a mi:

On 17 January 2018, Judge Czeszkiewicz was assigned a criminal case involving a minor. He schec

8 Interview with Amnesty International, 21 February, Warsaw.

189 Interview with Amnesty International, 23 February, Warsaw.

19 Article 51.1 of the Code ofMinor Offences

191 Over a fourhour train ride.

192 https://oko.press/sadsuwalkachodpuszczdzialaczomkod-beda-sadzenitrzeci/ or https://www.tvn24.pl/wiadomosei-kraju,3/suwalki
sedziajacek-sowuti-kulisy-wyroku-przeciwkodzialaczomkod,784627.html

193 https://bialystok.onet.pl/suwalkhowy-prezessadu-okregowegeto-nominacjapolityczna/40b9cmh

194 Bartek was one of the two protesters who were cleared of their charges by this decision.

19 http://wiadomosci.gazeta.pl/wiadomosci/7,114883,234447 33, krzyczetia-wiecu-senatoranders-sa-winni-ale-sedzianie.html

% Forexample,n January 2018, the deputy Minister of | nt erattemdedthel ar ost aw Zielins
exhibition opening, stated in a radio interview that in his decisiody d ge Czesz ki ewi cz “ encoRadafi”edviewr eaches of th
withZ i el i h s k ihttpé:/iradioSRonm.pl/melwyzygoscw-2018/

I nterview with Amnesty Inteastknati onal, 25 February 2018, Biaty
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her interview for 26 January. The president of the Regional Court, Judge Sowul, intervened claiming
the casewas urgent and the minor should have been interviewed faster. The case became the basis
disciplinary proceedings against Judge Czeszkiewit?.

The disciplinary proceedings against the judge were pending between January and May 2018. In Ag
the deputydisciplinary prosecutor at the Regional Court in Suwalki issued a disciplinary indictment

against Judge Czeszkiewicz alleging procedural mistakes by scheduling the interview with the minor
within 10 days, rather than immediately?® The case was expected tbe heard by a panel of judges at
the Regional Court in Bialystok. Pursuant to the 2017 changes in the Law on the System of Commol
Courts, the panel would have been appointed by the Minister of Justit®.However, on 28 May 2018,

the deputy disciplinary preecutor changed the decision from April and discontinued the proceedings
against Judge Czeszkiewicz. He held that there were no grounds to open the case against the judge
that the “disciplinary effect” has tdken¢hosfal r e

This case points to the risks and possible use of the disciplinary proceedings against judges who
adjudicate against the wishes of those in po
the Law on the System of Common Casrwould be instigated in serious cases of professional
misconduct. Thisistotallynof usti fi ed in the present case,’”
Amnesty InternationaP®

“1t is very difficult t o worhblesdysiemtThieisnetadaofigicki 1
because | domwherlkenawdwheom whom | wi | | get a

Amnesty International interviewed four other judges who had been subjected to disciplinary proceedings or
other formsof pressure after they adjudicated cases related to the protegtd.lgor Tuleya, a judge ofhe

Regional Court in Warsaw, has been subjected to various forms of political pressure following a decision from
December 2017. He had upheld the complaint of fouopposition MPs against the decision of the Regional
Prosecutor in Warsaw to discontinue an investigation regarding a particular Parliamentary session in
December 2016.The session took place during a politically tense period when protests had been helddes

and outside the Sejm over attempts to restrict the access of media to Parliamé&#tin the decision, Judge
Tuleya orderedthe prosecutor to continue the investigation into the complaift! In January 2018, the vice
president of the Regional Court in Waasv accused Judge Tuleya of revealing classified information in his
ruling on the MPs’' complaint. The r%iwforrped thesAssermblyt of t he R
of the Regional Court of Warsaw on 26 January that the prosecutor had initiated criahiproceedings in the
matter. In March 2018, some staff members of the Regional Court in Warsaw were questioned by the
prosecutor within the context of preparatory proceeding® The proceedings may result in either disciplinary

or criminal proceedingd®” aganst the judge. The case of Judge Tuleya garnered a lot of media attention

after some of the government party politicians commented that he was not suitable for the position of a judge
pursuant to his decision in the MPs casé®

Another judge who has beensbjected to a number of proceedings and investigations by the security

agencies after he voiced his opposition to the governmen
judge of the Regional Court in Krakow and a former spokesperson for the Nasib@ouncil of the Judiciary

(NCJ), Zurek had faced disciplinary proceedings in relat
the independence of the judiciary. Supported by the Association of Judges, lustitia, he delivered a speech at

a protest on 16 July 2017 in Warsaw. The speech prompted a pigovernment newspapeGazeta Polskao

1% On 26 January 2018, the College of Judges of the Regional Court in Suwalki decided to open disciplinary proceedings aghidge
Czeszkiewiczhttps://siecbywatelska.pl/wpcontent/uploads/2018/02/A_2018 02_15_09 09 57_286.pdf

1% Phone conversation with Judg€zeszkiewiczon 20 April 2018.

201 aw onthe System ofCommon Courts, Art. 11081.

21 Phone interview with Amnesty International on 20 April 2018.

22 See:Amnesty International® Qdenqgl =~ ne sgd itchbh> gx hm Onk mc onrdr ° qghrj sn sgd qghf
Council Meeting,March 2018.

21 nformation about Tul eya’s de chitgsi/vovw.tvii2d. g/ wiad@eseciekmaiu8/sad dityld-decytgie n Pol i sh) :
prokuratury-w-sprawie-obrad-w-salirkolumnowej, 799622.html

204 | ink to the decison from 18 December 2018 (in Polish)http://n-6-1.dcs.redcdn.pl/ffile/o2/tvn/web
content/m/p1/f/cd14821dab219ea06e2fd1a2df2e3582/d89a49611128-411a-bb8d-682818f56380.pdf

205 Appointed by the Minister of Justice in September 201 https://wiadomosci.wp.pl/ziobrezwolnittrzy-wiceprezesi-powohbl-nowaprezes
sadu-okregowegew-warszawierzeczniczkasadu-dla-wp-zwolnieniabez-zadnegoezarzutu-6165741645256833a

2% |nterview with Amnesty International, 10 April 2018, Warsaw.

27 A judge can face criminal proceedings only once he/she is stripped of immitinby the disciplinary court. Art. 8082c of the Law othe

System ofCommon Courts.

28 For exampleKr y st y n a : RtpswAwiaderosczwp.pl/krystynspawlowiczna-fb-do-sedziegeigora-tulei-pan-nie-powinien-byc-
sedzia6087080985023617a
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call for disciplinary proceedings against him. The case was closed by the disciplinary prosecutor of the
Appeal Court in Krakow, who held in August 2017 that thewere no grounds on which to initiate
disciplinary proceedings in the casé®

For the past t wo years, however, various state authoriti
members to several investigations. In February 2018, the Assembly of Judgédhe Regional Court in

Krakow adopted a resolution in which they labeled the various actions by law enforcement agencies against

Zurek “répressive”

During its first working session in May 2018, the newly appointed National Council of the Judiciarycdssed

the need to address “publ i cpraecsiidianti esf otfh g uNI@Je,s ”"Wi eTshtea w
that those judges who breach the principle of being “apo
proceedings?!! He explicitly named judgesZ ur ek and Tul eya as those who should f
their public statements.

3.3 SURVEILLANCE OF JUDGES

Several judges told Amnesty International that the new legal regime providing for disciplinary proceedings
paves the way to punish politically inaovenient judges?'? As outlined above, the changes in the Police Act,
the legislation on the judiciary and the Code of Criminal Procedure have created structural conditions in
which law enforcement agents could take advantage of provisions of the law to pursue politicallyivated
investigations against judges or prosecutors. The laws would permit, among other things, the use of
unlawfully obtained evidence in criminal or disciplinary proceedings against judges and/or prosecutors.
Three judges interviewed by Amnesty Interniahal expressed concerns that they might be under secret
surveillance and the evidence obtained from these operations by the state security services could be used in
any future disciplinary or criminal proceedings against them.

Woj ci ech L ac ArenmkelDistrict GCourjfWadzgwesSr 6 d mi eéci e, became a target ¢
governing Law and Justice party in March 2015 after he found the former chief of the Aotirruption

Agency (Centralne Biuro Antykorupcyj nbuseofipeverdoypaf t er CBA) ,
public official?®*1 n November 2015, the President of Po#and Andrzej
Judge tgczewski told Amnesty International that he had b
under secret surveillance during seeral periods since January 2016

In April 2016, the new chief of the CBA, ErnestBj da, fil ed a compl aint against Lagc:
names of CBA agents in the written judgment in the case 8f° | h &nd jothers?!¢ The case was being
investigd¢ ed by the District Prosecutor in Opole at the time c
media outlets have alleged that, pursuant to this compl a
secret physical and online surveillance with short intelissions from January 2016 to September 20177

I n October 2017, the Nati onal Prosecutor denied all egati
secret surveillance?®®l n Mar ch 2018, ledroed fyoen the Bistrict@msedutor in Opole that in

September 2017, agents of the Internal Security Agency (ABW) entered the safe at the District Court

WarszawaSr 6 dmi e$ci e and seized a hard drive with classified

209 http://www.rp.pl/Sedziowid-sady/308319942Rzecznikdyscyplinarnybrak-podstawdo-postepowaniadyscyplinarnegewobecsedziege
Zurka.html

20 Resolution of the Assembly of Representatives of Judges of the Regional Court in Krakéw of B6uaey 2018. On file with Amnesty
International.

211 As reported in:https://siedlecka.blog.polityka.pl/2018/05/14/sedziowibeda-mieli-dyscyplinarkiza-wyroki/

22 pursuant to the amendments of the Law othe System ofCommon Courts (Art.110a, 115c) and the Law on The Supreme Court (Art.
26)

23 |n a case related to corruption allegations, in which the CBA allegedly used unlawful methods. Judgm&ggn.akt Il K 784/10,
https://orzeczenia.ms.gov.pl/content/$N/154505300001006 _II_K 000784 2010 Uz_204#®-28 001

24 http://wyborcza.pl/10,93568,19211269,chcemypolski-bardziefsocjalneji-demokratycznejulaskawienie.html

25 Interview with Amnesty Interntional, 25 June 2017 and 29 January 2018, Warsaw.

216 Disclosure would amount to a breach of Articl26581 of the Criminal Code.http://natemat.pl/236077,sedzialaczewskiskazatmariusza
kaminskiegecba-przygladamu-sie

27 See: http://wyborcza.pl/7,75398,23289255,sedzisktory-skazatkaminskiegena-celowniku-cba.html

or: https://www.polityka.pl/tygodnikpolityka/kraj/1724700,1 jalwladzawalczy-z-obywatelami.read

28 Interview with Amnesty Internaonal, 30 January 2018, Warsaw. See also:
http://wiadomosci.dziennik.pl/wydarzenia/artykuly/561160,sledcgyodsluchiwalisedziegelaczewskiegejest-oswiadczenieprokuratury-
krajowej.html
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related to the c?FEheseaegaiansraide sekouncbnidesnk aver the breach of judicial
privilege guaranteed by Poland’' Law on the System of Co

The 2016 changes in the surveillance el at ed | egi sl ation, taken t&gether with
present a risk br many in Poland, including activists and judges. These changes have undermined the
checks and balances necessary for the protection of human rights against abuse.

29 ac z e Jettek Sent sn 11 April 2018 to the National Prosecutamising concerns over the breach of law by ABW agents. Letter on file
with Amnesty International.

220 Article 80

221 For details see belowJudiciary under Pressure
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CONCLUSION AND
RECOMMENDATIONS

The Polish authorities are progressively encroaching on public space normalpen for the expression of
dissent against governmental policies, legislation or narratives about the p&sfThe space for peaceful
protest and open debate is shrinking, and thenes affected are not only the activists, but all people in
Poland who might seek to exercise their rights to freedom of assembly and expression. Unacceptable
restrictions on the right to peaceful protest, coupled with the systematic erosion of guarantéesan
independent judiciary, threaten to create a toxic mix where human rights are under attack and a
compromised judiciary will not have the independence required to hotose inpower accountable for
violations of those rights. Amnesty International ges the Polish authorities to comply with Polands
international human rights obligations by protecting and promoting the rights to freedom of assembly and
expression, and by ensuring the right to fair process for all persons under the auspices of an inelegent
and impartial judiciary.

On the rights to freedom of expression and peaceful assembly
The government and the Parliament should:

T Amend the Law on Assemblies tassembieiovédathegiprecvipsiiomid
such assemblies oer others and requires a mandatory distance of at least 100 metres between two
or more assemblies taking place simultaneously.

1 Amend the Law on the Institute of National Remembrance and remove any provisions that
criminalize statements that are protectednder the right to freedom of expression and threaten to
have a chilling effect on freedom of expression.

On prosecution of protesters
The Minister of Interior and the Minister of Justice must:

1 Ensure that nopersonis detained or prosecuted for activities protected by the right to freedom of
peaceful assembly

1 Amend Articles 51 and 520f the Code of Minor Offenceso align them with international standards
and ensure they are not used as sanctions against peacefulgpesters

1 Ensure that effective and impartial investigations are carried out into all cases of allegettétitment
by state officials and bring those responsible to justice.

1 Ensure that victims of human rights violations by law enforcement officials leaaccess to an effective
remedy and obtain adequate reparation, including compensation, rehabilitation, satisfactiand
guarantees of nonrepetition The authorities must ensure that there are effective mechanisms to
investigate complaintsand that the police and prosecutors responsible for investigation of complaints
against lawenforcement agencies are capable to act independently and adequately this regard, it

222 See for examplehttps://www.amnesty.org/en/latest/news/2018/03/théangerousconsequencesof-polands-holocaustlaw/
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is essential that they provided with the training on human rights standards, includingethight to
freedom of assembly and expression.

On policing of assemblies
The Minister of Interior should:

1 Authorizea broad range of optionsn terms of police response to protests and assembligscluding
measures designedo de-escalate rising tensios.

1 Ensure that he use of force in the dispersal of violent assemblies should be restricted to the
minimum amount necessary, in compliance with UN standards for the conduct of law enforcement
officials, and employed only if alternative means are ineffeaiand without any promise of achieving
the intended result.

1 End the practice of*detentionfor the purpose of IBc h e c dnd énsure that all detained protesters
have access to lawyers without delay, and are provided with a formal protocol of their detemtio

1 Ensure that officers are individually identifiable at all times when they are policing demonstrations, by
means of individual identity badges worn visibly on their uniform, including when they are wearing
special gear, such as helmets or other protectwclothing.

1 Ensure that journalists are able to perform their dutiamhindered and in safety wherreporting from
the scene of demonstration®r protests

1 Ensure continuation of trainingorogrammes for law enforcement agencies on policing arsgcuring
public assemblies inline with international human rights standards.

On ensuring a safe and enabling environment for human rights defenders and civil society Polish authorities
should

1 Publicly acknowledge the important role played by human rights defenders, particular women
human rights defenders and people of all genders prom
issues, and ensure they are able to work in an environment free from violence, harassment and
discrimination.

1 Refrain from bringing criminal tiarges or any other proceedings or administrative measures against
human rights defenders and other civil society actors that stem solely from the peaceful exercise of
their rights. Investigate any complaints of misuse of procedures to target protesters &mman rights
defenders.

On surveillance
The government, law enforcement agencies and the prosecutors should:

1 Reform laws governing surveillanceincluding the Law on Police and the Criminal Procedure Code
to bring the legal regime and related survédince practices in line with international human rights law
and standards. In particular, amend the law to:

1 Make sure that surveillance i®nly undertaken after prior, independent judicial authorization,
and subject it to ongoing judicial scrutiny and idependent oversight, on the basis of
individualized reasonable suspicion of wrongdoing and the requirements of strict necessity
and proportionality

9 Strictly circumscribe the aim of communications surveillance measures to a narrow set of
genuinely legitimae grounds, such as combating serious crime or acts amounting to a
specific threat to national security.

1 Refrain from seeking authorization for surveillance based on the exercise of human rights, including
participation in unregisteredgroups and movemeits or participation in any peaceful assemblies.

THE POWER OF ‘THE STREET’
PROTECTING THE RIGHT TO PEACEFUL PROTEST IN POLAND

Amnesty International 37



On the judiciary
Polish authorities, particularly the government and the Parliament, should:

1 Amend the Law on the Common Courts, the National Council of the Judiciary and the Supreme Court

and remove the povisions thaterodethe full independence of the judiciaryand put the right to fair
trial at risk.

1 Ensure that judges can exercise their judicial functions free from retaliat@gtion or other forms of
pressure including politically motivateddisciplinary proceedings, harassment and intimidation.
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THE POWER OF ‘THE STREET

PROTECTING THE RIGHT TO PEACEFUL PROTEST IN POLAND

Almost every week, people in Poland take to the streets to protest. They
demonstrate against the government
challenge growing nationalism and xenophobia; and they voice opposition t
threats to the environment. Ak ndi ng a protest in t
only determination and time, but also the phone number of a lawyer and the
willingness to face the consequences. These range from harassment, verbe
and physical assault, and police custody to the laying ohés or the
application of criminal charges.

This report is a followup to the October 2017 Amnesty International report
Poland: On the Streets to Defend Human Rightd documents the state
response to peaceful protest in Poland. In light of the high wwohe of
prosecutions of peaceful protesters and the related importance of an
independent judiciary to protect their rights, the report also looks into a
number of government reforms undermining such independence. It rings
alarm bells over such developmentsyhich threaten critical guarantees for
the protection and respect of human rights in Poland.

Peaceful protest is a human right, not a crime. Unlawful restrictions on the
right to peaceful protest, coupled with the systematic erosion of guarantees
for an independent judiciary, threaten to create a toxic mix where human
rights are under attack and a compromised judiciary will not be able to hold
those in power accountable for violations of those rights.
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